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and bv virtue of the statutes in such case made and provided, in his 
own right, the defendants, James Linn Rodgers, as principal upon 
L’s certain writing obligatory; Andrew Denny Rodgers, as surety 
upon the same writing obligatory, and Frank R. Shinn, likewise as 
surety upon the said writing obligatory, for that: Whereas the said 
defendant, James Linn Rodgers, was duly nominated by the Presi¬ 
dent of the United States as Consul General to the United States 
Consular district of Shanghai, China, and was duly confirmed by 
the Senate of the United States, and thereafter, to wit: on the 27ih 
day of March, 1905, in the City of Columbus, County of Franklin, 
State of Ohio, duly executed his certain writing obligatory, as prin¬ 
cipal, and had executed the same writing obligatory Andrew Dennv 
Rodgers and Frank R. Shinn, as sureties thereunder, which said 
M'riting obligatory, on a form prepared by the Department of State, 
and executed by being duly and properly signed by each of 

2 the aforesaid defendants, and sealed with their seals, is now 
shown to the Court here; whereby the said defendants, and 

each of them, did thereby acknowledge themselves, their joint and 
several heirs, executors and administrators, to be jointly and sev¬ 
erally held and firmly bound to the United States of America (and 
the said plaintiff under and by virtue of Sections 1735 and 4110 
of the Revised Statutes of the United States, and Section 1697 of 
the Revised Statutes of the United States, as amended by Act of 
December *21, 1898—30 Stats. L. 770—together with Section 481 
of the Code of Law of the District of Columbia) in the penal sum 
of $8,000.00, lawful money of the United States, for the payment of 
which well and truly to be made, the defendants, and each of them, 
bound themselves, their heirs, executors and administrators, jointly 
and severally; which said bond and writing obligatory, after its exe¬ 
cution as aforesaid, was delivered to the Department of State, at 
Washington, District of Columbia, was duly approved March *29, 
1905, and immediately thereafter was deposited with the Secretary 
of the Treasury ; and the said James Linn Rodgers was thereupon 
duly commissioned as such United States Consul General at Shang¬ 
hai, China, and thereafter entered upon his duties as such Consul 
General at the port of Shanghai, China. 

That said writing obligatory was and is subject to a certain con¬ 
dition therein written to the effect that if the said James Linn 
Rodgers, one of the above named defendants, a duly commissioned 
and acting Consul General of the United States, at Shanghai, China, 
as aforesaid, “shall truly and faithfully discharge the duties of his 
said office according to law, and shall truly and faithfully 

3 account for, pay over, and deliver up all fees, moneys, goods, 
effects, books, records, papers, and other property which 

shall come into the hands of the said James Linn Rodgers or into 
the hands of any other person, to his use as such Consul General, 
a \ la now or hereafter enacted, or by virtue of his office, 
and that he shall truly and faithfully perform all other duties now 
or hereafter lawfully imposed upon* him.as such Consul General, 
-rind these presents are subject to this other and further condition, 
that he, the said James Linn Rodgers, will not, while he holds the 
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said office, be interested in or transact any business as a merchant 
factor, broker, or other trader, or as a clerk or other a K enT for “v 

laS’ or the port, place or limitfof col 

I f![ ’ dlrcct| y or indirectly, either in his own name or 

through the agency of any other pereon; and, in case he t-hT said 

'.7 , c . s , Ll '! 1 , 1 R< ? d S ers > s ! la11 violate the provisions of this condition 
nlH f 16 V ’£ abo £ e obligors shall be liable to said obligees to a nen’ 
a ty for the breach of such condition in a sum equal to the amount 

berAtw a *^. nua compensation of said James Lin^Rodgere which b 
JJ stipulated, agreed upon and admitted bv way of liquidated 

t ,a '. ,his conditi °n sh «H not impair J or prevent he 
divi!t,r,n he „! Initefl Stab ? 1°.prosecute said Jam* Linn *„? 

•1 r' 1 |'. e sa,n<1 as it this bond had not been given' and if the 

StaTateiStT d '“ n r t rm “ * "*«'»™ 

1 ... obligation to lx) void otherwise to remain in full fnmp” 
and eflect and virtue as by the sai.l writing obligatory and he ^id 
condition thereof as more particularly appears fmm a copv ofThe 

4 large he^S °oT' ’ a " d made Part here ° f “ tIlou « h a ‘ 

, Tlmt thereupon the said defendant, James Linn Rodeers 
proceeded to 11 he port of Shanghai, China, and there enters) upon 

the *Un itedVtates at^that ,mi *f' oned a " d qualified Consul General of 
c i nitea .states at that port, and was acting as such at the time 

the acts and grievances hereinafter mentioned referred to and 

complained of. Said defendant, James Linn Rodgers’ consular du- 

HO anV?7lTofT n R him a y J he ,a "' laid do "' n bv Sections 1709, 
lows ' ° f ,l ’ C Revised Statutes of the United States, as fob 

the laws She countiy^nni?^ ° f C '° nSUlS and vice -«> n8uls > "’here 

r.f !i IS t't T® ! a J? e I ,ofsess ion of the personal estate left bv anv citizpn 
,,, 0 , b ni, e d States other than seamen belonging to any vessel who 
ha 1 die withm their consulate, leaving there no legalTepreTentathe 

effects m trade ’ ° r ,rus,ee h y hlm a Pl>°inted to take care of his 

ch^ntT nf' J° ' nv e n *°L>' the same with the assistance of two mer- 
IheTr choice ^ ° T ’ f ° r want of them > of any others at 

hedh^'a!? (olle r‘ th f debt ? due the deceased in the country where 
there contracted.” due fr ° m his estate which he ^ a » have 

K>urlh. To sell at auction, after reasonable public notice mieh 

part °if anvlldlt 1 ^ ° f & P f erish . abIe na,ure > and ™eh further 
1 dii, ii any, as shall t>e necessary for the payment of his debt* * n d 

Sffi" ° f ° ne u year from bis ^1.4, the residue ’ nd ’ 

Ihe U ted°SH r |T r to 1 u 8 ” <;e ° f ,he r e ' state to th e Treasury of 
, ;, n . states, to be holden in trust for the legal claimant - 

cept that if at any time before such transmission thefe.Jl repr^nte- 

tne of the deceased shall appear and demand his eKHhet 
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hands they shall deliver them up, being paid their fees, and shall 
cease their proceedings. 

Sec. 1710. For the information of the representative of the de¬ 
ceased, the consul or vice-consul, in the settlement of his estate, shall 
\ notifv his death in one of the gazettes published in the 
consulate, and also to the Secretary of State, that the same may be 
notified in the State to which the deceased belonged; and he shall, 
as soon as may be, transmit to the Secretary of State an in- 
o ventory of the effects of the deceased, taken as before directed. 

Sec. 1711. When any citizen of the United States, dying 
abroad, leaves, by any lawful testamentary disposition, special direc¬ 
tions for the custody and management, by the consular officer of 
the port or place where he dies, of the personal property of which 
he dies possessed in such country, such officer shall, so far as the 
laws of the country permit, strictly observe such directions. When 
any such citizen so dying, appoints, by any lawful testamentary dis¬ 
position, any other person than such officer to take charge of and 
manage such property, it shall Ik? the duty of the officer, whenever 
required by the person so appointed, to give his official aid in what¬ 
ever wav may be necessary to facilitate the proceedings of such per¬ 
son in the lawful execution of his trust, and, so far as the laws of the 
country permit, to protect the property of the deceased from any in¬ 
terference of the local authorities of the country where such citizen 
dies; and to this end it shall t>e the duty of such consular officer 
to place his official seal upon all of the personal property or effects 
of the deceased, and to break and remove such seal as may be re¬ 
quired by such person, and not otherwise”. 

That for the instruction and guidance of American Consuls in the 
performance of their duties abroad there was duly and regularly 
issued to them by the Government of the United States, by and 
through its proper Department and officials, a set of rules and regu¬ 
lations having the force and effect of law under and by virtue of 
Section 1752 of the Revised Statutes of the United States, which said 
rules and regulations were and are known as Consular Regulations, 
1896, and by Section 409 of said Consular Regulations in full force 
and effect as law governing the conduct and acts of its consuls at the 
time of the acts and grievances hereinafter complained of, the duty 
was further enjoined upon the said defendant, James linn Rodgers, 
(who had a copy of these Consular Regulations in his consulate in 
Shanghai, China, and who was therefore fully appraised of its con¬ 
tents) that: 

G “A consular officer is by the law of nations and by statute 

the provisional conservator of the property within his district 
belonging to his country-men deceased therein. ‘lie has no right, as 
a consular officer, apart from the provisions of treaty, local law or 
usage, to administer on the estate, or in that character to aid any 
other person in so administering it, without judicial authorization. 
His duties are restricted to guarding and collecting the effects, and 
to transmitting them to the United States, or to aid others in so 
guarding, collecting, and transmitting them, to be disposed of pur- 
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suant to the law of the decedent’s State. 7 Op. Att. Gen. 274. It is 
ow e\ er, generally conceded that a consular officer may intervene 
by way of observing the proceedings, and that he may be present on 
the making of the inventory.’ 

That the duty thus enjoined upon the defendant, James Linn 
dodgers, by said Consular Regulations, to the effect that he “has no 
right, as a consular officer, apart from the provisions of treaty, local 
law or usage, to administer on the estate, or in that character; to aid 
any other person in so administering it, without judicial authorizar 
tion , is not affected, changed, lessened, or increased in anv wav 
soever by ‘reaty, as by the treaty of 1844, between the United Stab* 
and China (Article 2o) and since continued in full force and effect 
between said nations by succeeding treaties, “all questions in regard' 
o rights, whether of property or person, arising between citizens of 
he \ ™ted States in China, shall be subject to the jurisdiction and 
regulated bv the authorities of their own government; and all con¬ 
troversies occurring in China between citizens of the United States 
and the subjects of any other Government shall be regulated by the 
treaties existing between the United States and such* Governments 
respectively, without interference on the part of China”. There is 
no local law of Shanghai, China, as referred to in said Consular 
„ Reflations, by reason of the extraterritoriality of the United 

/ states in China granted ex vi termini by Article 25 of said 

treaty ; and there are no provisions of local law, therefore, 

\\ hich could interfere with or change in any way soever the mean¬ 
ing and mtendment of the above referred to Consular Regulation 
and law^-hile the “usage” therein referred to was in compliance^? 
with said statutes and Consular Regulations, as is shown fully and / 
particularly bv the list of all the entries and accounts of the estates 
o citizens of the L nited States who died in the Shanghai consular 

cL StnC l ° f P Hna ’ sent ky the United States Consuls General at 
Shanghai, China, received in the Office of the Auditor for the State 

and other Departments and recorded in Book One “Estates of Ameri¬ 
can Citizens now on file in the Treasury Department, which said 
hsrt w as certified to July 5, 1906, under the hand and official seal 
ot J. H. Edwards, Assistant Secretary of the Treasury, as follows: 

United States of America, 

Treasury Department, 

July 5, 1906. 

Pursuant to Section 882 of the Revised Statutes, I hereby certify 
that the annexed are true copies of all the entries of the accounts of 
the estates of citizens of the United States who died in the Shanghai 
consular district, China, between July 7, 1876 and July 3 1906 re¬ 
ceived in the Office of the Auditor for the State and other Depart¬ 
ments, from the L nited States Consulate General at Shanghai be¬ 
tween those dates and recorded in Book One, Estates of American 
Citizens, now r on file in the Department. 
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8 In witness whereof, I have hereunto set my hand, and 

caused the seal of the Treasury Department to be affixed on the 
day and year first above written. 

[seal.] (Signed) J. H. EDWARDS, 

S. M. G., 

Amt Secretary of the Treasury. 

That from all of the above, whether by statutory enactment, con¬ 
sular regulation, treaty, or usage, the clearly defined legal duty 
thereby enjoined upon the said defendant, Janies Linn Rodgers, as 
said Consul General of Shanghai, China, was that whenever a citizen 
of the United States, dying within the said consulate, and leaving 
there no legal representative, partner in trade, or trustee by him ap¬ 
pointed to take care of his effects, said defendant, Consul General as 
aforesaid, was to take possession of the personal estate left by any 
such citizen, properly conserve it, and if such citizen died intestate, 
then to transmit said estate to the Treasury of the United States, to 
be there holden in trust for the legal claimant under and pursuant to 
the laws of decedent s State; and if such citizen should die lawfully 
testate, leaving no legal representative within the said United States 
consular district of Shanghai, China, then it became and was the 
duty of the said defendant, James Linn Rodgers, Consul General as 
^ ) t imenton such estate, notify the Secretarv of State of 

the death, discharge local debts and transmit the balance to the Treas¬ 
ury of the United States to be holden in trust for the legal claimant; 

but if such testator left directions to one other than the afore- 
9 said Consul General James Linn Rodgers for the management 
or disposition of his estate, then and in that event it became 
and was the duty of the said James Linn Rodgers, Consul General as 
aforesaid, when requested by the person so api>ointed, and only after 
such person had duly and regularly qualified under the will before a 
court of proper and competent probate jurisdiction, of decedent ’3 
domicile in the L nited States, to lend his official aid to such person in 
Uic perfornmncc of the duties imposed upon him by said will; yet the 
plaintiff a\ers that notw ithstanding the said official and consular 
duty thus enjoined by law upon said defendant, James Linn Rodgers 
and notwithstanding further the bond and writing obligatory he and 

entered upon conditioned in the penal sum 
of $8,000.00 to insure to said plaintiff that he, said defendant, James 
Rodgers, shall truly and faithfullv discharge the duties of his 
said office according to law, and shall truly and faithfully account 
for, pay over, and deliver up all fees, moneys, goods, effects, books, 
records, papers, and other property which shall come into the hands 
of the said James Linn Rodgers or into the hands of any other per¬ 
son to his use as such Consul General, under anv law now or hereafter 
enacted, or by virtue of his office, and that he‘shall truly and faith¬ 
fully perform all other duties now or hereafter lawfully imposed upon 
him as such Consul General”, he did not truly and faithfullv dis¬ 
charge the duties of his said office to plaintiff herein according to law 
and did not faithfully account to said plaintiff herein for. or pay over 

in U P Sa i^ plaintiff herein ‘‘all fees, moneys, goods, 

JO effects, books records, papers and other property” which came 
into his, said James Linn Rodgers’ hands, and" did not faith- 



JAMES LINN RODGERS ET AL. 7 

bv ,1 iaw er /nd 1 HW| e nnt tS f a ;^y e if 11 forth which were s0 required of him 
Dy law, and did not faithfully carry out and perform his duties as 

the h dutv n th i G enf r “' !l f Shan «hai, China; but wholly unmindful of 
th . , Jolne< ? u P° n hlni > h e, the said James Linn Rodgers 

q, n< ? 8r r sl ;'i VIolaU>d h >s duty as said Consul Gen’ 

to the f tern.s L of “i 68 fo £, the P °! t I ? f Shanghai, China, according 
,°„’k!. S ' the J sa,<1 conditions of his said consular bond and wrib 

le^ed'and rcV,’, a '', d 1 cau?< ^ 1 a breach thereof, and utterly failed, neg- 
tected and refused to perform for said plaintiff herein his aforesaid 

consular duties, to the injury of said plaintiff; in that after the said 

qffiSd bv J SJS L v n ?° dg€rS> - had boen dlll y commissioned, had 
^ ,i *•. ^ h* 8 aforementioned bond and writing obligatory 

in the penal sum of *8,000.00, with himself as prindpal Ln^rew 
Denny Rodgers and Frank R. Shinn as sureties thereunder as l 
quired by law, and had entered upon the performance of his said 
consular duties as Consul General of the port of Shanghai China 

I^irm p!!?’ t0 Wlt> June 10, 1905 > while *he said defendant James 
wifv was acting as Consul General at Shanghai China and 

£ithm his said Consular District at said Shanghai, China one Hen^v ' 
HCunmngham, aged (5/ years, a citizen of the United States who^ 

£ om ? clle '' Tfls ln Belfast, dounty of Waldo, State of Maine al¬ 
though sojourning and commorant in Shanghai, China leaving ner 1 
sonal property in Shanghai, China, the value of to wit ^4^04 
langhai taels, equivalent at exchange 70 to $52 29*2 80 lawful 

11 irSue of 6 S d Stetes ’ « no ehS25 

or mother lSg dre and n \S father 

trift fr k i n '!!■ < ' lllI ' a .' although leaving in Washington Citv^DiT 

e*- 1 ' - «*»>» 

. . Dunning, a stranger to the blood of the decedent Henrv TT 

“Will 

01 Bdf “ 

and alfeo everything in my house at Shanghai. y ’ 
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12 Sec/rond. I give to E. H. Dunning of Shanghai (Tls 500) 
Tls five hundred aUso five shares in Central hotel Lim’d now 

registered in niv name. 

When my just debts funeral expenses and the above amounts are 
paid I give to my sister Augusta now Mrs. A. C. Mather of Rockland 
Maine U. S. A. the Balance of my prope-ty what ever there may be 
and in case of Mrs. A. C. Mather s death I will that it shall be equally 
divided between Mrs. A. C. Mather’s son Harry Mather of Rockland 
Maine U. S. A. and my Brother’s daughter fi. R. Cunningham of 
Washington D. C. U. S. A. 

Should I have any floating property advertise it in the local papers 
for thirty days and sell it at public auction. Any shares I may have 
except five (5) shares in Central Stores Lim’d to be sold in Sixty 
days in the best market. 

And I will that mv Execctcr gives no bonds. 

And I nominate E. H. Dunning of Shanghai to be the sole Ex- 
eceter of this my last will and revoke all other wills. 

HENRY H. CUNNINGHAM. 

Shanghai, June 13" 1900. 

Witness 

H. W. CHURCHILL. 

THOS. F. EARLE.” 

In the Court of the American Consulate General for the Consular 
District of Shanghai, China, before James L. Rodgers, Esq., Con¬ 
sul General Acting Judicially. 

In Probate. 

13 In the Matter of the Estate op Henry H. Cunningham, 

Deceased. 

I, Edward II. Dunning, do solemnly swear that I will perform the 
duties of Executor of the Estate of Henry H. Cunningham, deceased, 
according to the laws of the United States of America and the laws 
governing the Consular District of Shanghai, China. So help me 
God. 

EDWARD H. DUNNING. 

Subscribed and sworn to before me this 26th day of June, 1905. 

JAS. L. RODGERS, 

Consul General , Acting Judicially. 

I, James L. Rodgers, Consul General of the United States of 
America, at Shanghai, China, certify that the foregoing is a true and 
correct copy of the original document in the estate of Henry H. 
Cunningham, deceased, on file in the American Consulate General 
at Shanghai China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America , at Shanghai, China. 
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Sworn and subscribed to before me this 16th day of Jan’y 1907. 

„ , M. P. BOYD, 

l ice Consul General of the United States 

of America, at Shanghai , China. 
[Seal U. S. Consulate General, Shanghai, China.]” 

14 fi id paper writin g recited that “this 

it q A ls last will of Henry H. Cunningham, of Belfast Maine 

tmn itt'ifTnr r dlng , Shan .S hai >. China ”> and that the very peti- 
on itself for the probate of the said alleged will, filed bv Edward 

LfCtefnCL^ / M 5 ’- rW '? K " i - d the fa * ^ to decedent’s 
uomiciie being in Belfast, Maine, by reciting that “Henrv H rsm 

=£ H?" - l&jftwsrij as&wi 

said defendant, James Linn Rodgers, not only was charged hv lnw 
wit i legal notice thereof hut liadi due and proper notice and actual 
knowledge thereof in fact, as more fully and a P t [a?ge app“ars^on 

f !, nafte K follo "Jng material parts of the official records of a 
pretended probate proceeding concerning the estate of the said Henrv 

ourt ,i n ll,f an, i d m d - a, ; d further the fa ‘t that the insular 
uit of the said defendant, James Linn Rodgers, at the nort of 

poweS h Md^t n onlvfn,f bUt li !!l ited and P rescribed jurisdictional 
f oners, and not only had no right, power or authority in law to enter 

tain any pronto jurisdiction whatsoever to admfnirier unon 

K°wefe n tt§ within his said Shanghai co^ular^stnct 
nhl a A wa ^. t “ e sal d defendant, James Linn Rodger* Wallv 

• cSS domidkinRef/bf la ' v . gove ™ d ig the probate oLdils iffi 

8r “ A 1°1° by / le following excerpt from the laws of Maine • 

A person of sound mind, and of the age of twenty-one years mav 
dispose of his rea and personal estate by 'will, in writing 
signed by him, or by some person for him at his request and’ 
ln his presence, and subscribed in his presence hv tJuv** onj 
lUe attesting witnesse 8 , not beneficially interred under sakTwfiT 

^ °L ’ ° f Cha P te /J6, page 661, of the Revised Statutes o? he 
State of Maine, passed September 1, 1903, and taking effectJ muS 

Print 19 o 4 aUth0nty ° f the Legislaturo Augusta, Kennebec Cm2 

whereas only two witnesses appear to the abovA * 

effert ng ’ lrivalldat( jd the same and rendered it void and of P no 

effect as the last will and testament of the said Henrv H Pnnnir^ 

™ * sr&tss 

tsss s s' 

DuCn al h g H >t | ^ ‘ he ^^Cd^nlngZm' fioSjCd 

and* competent p/otTte juScL^ffhl vSm'&SZ 
2—3185a 



10 


EDWARD R. CUNNINGHAM V9. 


wise assumed authority to admit said paper writing to probate and 
Record as the last will and testament of the said Henry H. Cunning¬ 
ham, deceased, in violation of his duty a,s Consul General for Shang¬ 
hai, China, as aforesaid, but thereafter administered upon said estate, 
in gross usurpation of a jurisdiction and authority of law directly 
denied to him by Statute and his own Consular Regulations alike, 
which said probate proceeding and administration upon said de- 
cedents estate, more particularly and at large appears from the ma¬ 
terial parts of the record of said proceedings, as the same was certified 
to by the said defendant, James Linn Rodgers, as follows: 

lb In the Matter of the Estate of Henry H. Cunningham, 

Deceased. 


Transcript of Record . 


Page 287. Probate Record of Shanghai American Consulate-General. 


June 13, 1905. 

ti >i 


June 21, 1905. 


n 

23 “ 

u 

a a 

it 

26 “ 

a 

27 “ 

a 

30 “ 

Aug. 

1 

Oct. 

5 “ 

Mar. 

14, 1903. 


Ca^ docketed and petition of Edward H. Dunning 
filed. Will presented to the Court. 

Order made and filed apjx)inting Wednesday, June 
21. as time for hearing petition and proving will. 

Petition heard. E. II. Dunning sworn and testi¬ 
fied. Adjourned until such time as subscribing 
witness can be heard. 

Thomas F. Earle sworn and testified. 

Order made and filed admitting will to probate and 
appointing E II. Dunning,. Executor without 
bond. 

Oath of executor filed and letters testamentary 
issued. 

Order for notice to creditors made and filed. 

Inventory filed. 

Claims filed and allowed. 

Order Made for payment of $35,000 Gold to Lega¬ 
tee Mrs. Mather. 

Final account filed and approved. Executor or¬ 
dered to close estate immediately. Executor dis¬ 
charged. 

CIIAS. A. ENGELBRACHT, 

Clerk of Court. 


Approved. 

J. L. RODGERS, 

Consul General. 


17 I, James L. Rodgers, Consul General of the United States of 

America at Shanghai, China, certify that the foregoing is a 
true and complete copy of the record in probate of the estate of Henry 
H. Cunningham, Deceased, as set forth on page 287, Probate Record 
of American Consulate General at Shanghai, China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America at Shanghai, China. 
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subscribed to before me this 16th p offtn’y 1907. 

I ice Consul General of the United, States 

of America at Shanghai, China." 

In the Matter of Henry H. Cunningham (Deceased). 

Duplicate. 

Medical Certificate of Death. 

onuSifcSw'lSiSr H * n ru H "ho died 

SS&X& *“ -■'•“s: M'&ISWS 

W itness my hand this 14th day of January 1907. 

. Dr. PAULUN. 

resident 6 "’ ° CCUpation P iIot - nationality American, sex male, single a 

ie/at Shanghai'trttfv^Tthe' T™' ° f ,he United «.*» of Amer- 

of the original document.'in theS H^H 

demised, on Hie in the American Consulate General at Shanghai,’ 

„ , ^ JA& L. RODGERS', 

(.onsul General of the United States 

of America, Shanghai, China ,, 

Sworn and subscribed to before me this 16th day of Jan’y 1907 

... ,, , M. P. BOYD, 

I tee Consul General of the United States 

of America, Shanghai, China" 

18 ” ln „| he °J the American Consulate General for the Con¬ 
sular District of Shanghai, China, Before James L Rodcer» 
Bsq., Consul General, Acting Judicially. ’ 8 ’ 

In Probate. 

In the Matter of the Estate or Henry H. Cunningham, Deceased. 

%!•' RJS45 <£ 

Shanghai orior IbSSloK/of'junl *1905 "elvin^^l^ n 
and testament which provided for'the appointment of vo^r pet?t oner 

Court ° r th ° rCOf ’ and 881(1 Wil1 is harel »’ Presented to P the 0 sdd 

juSctiSronhisCourt ° r relatiV6S ° f the Sald deCeased within the 


12 


EDWARD R. CUNNINGHAM VS. 


That the said deceased left an estate within the jurisdiction of this 
Court consisting of personal property to the value of Tls. 50,000. 

Wherefore your j>etitioner prays that a day may be appointed for 
the hearing this petition and for the proof of said will; that due 
notice may be given according to law; that upon said hearing your 
petitioner may be appointed Executor of said last will and testament 
and that Letters of Administration may be issued to him and for such 
other and further orders as may be just. 

EDWARD H. DUNNING. 


Subscribed and sworn to before me this 13th dav of June, 1905. 

CHAS. A. ENGELBRACHT, 

Clerk of the Consular Court, Shanghai, China. 

I, James L. Rodgers, Consul General of the United States of 
America at Shanghai, China, certify that the foregoing is a true and 
correct copy of the priginal document in the estate of Henry H. Cun¬ 
ningham, deceased, on file in the American Consulate General, at 
Shanghai, China. 

JAS. L. RODGERS, 

Consul General of the United States 

of Ameriea at Shanghai, China. 
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Sworn and subscribed to l»efore me this 10th dav of Jan’y 
1907. 


M. P. BOYD, 

Vice Consul General of the United States 

of America at Shanghai, China.” 


_ • 

‘‘In the Court of the American Consulate General for the Consular 
District of Shanghai, China, Before James L. Rodgers, Esq., Consul 
General, Acting Judicially. 

In Probate. 


In the Matter of the Estate of Henry II. Cunningham, Deceased. 

A document purporting to be the last will and testament of Henry 
H. Cunningham, deceased, having been presented to this Court by 
Edward II. Dunning, and petition having lieen made by the said 
Edward H. Dunning asking for the probate thereof and for the 
issuance of Letters Testamentary thereon. 

It is hereby ordered that Wednesday the 21st day of June, 1905, at 
10 o clock in the forenoon of said day at the courtroom of the above 
named Court be and the same hereby is appointed the time and place 
for proving said will, and hearing said petition, when and where any 
person interested may appear and contest the same and may file ob¬ 
jections in writing to the granting of Letters Testamentary thereon. 

It is further ordered that notice be given thereof bv publication in 
the Shanghai Mercury, The North China Dailv News and The 
Shanghai Times for six issues previous to said hearing and that a 
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^ne e raUt P stangCai. the bU,l6tin b ° ard at ‘ he Ameri ™ Consulate 

By the Court:— 

JAS. L. RODGERS, 

Dated June 13, 1905. Judge. 

[l. s.] 

I, James L. Rodgers, Consul General of the United States of 
America at Shanghai, China, certify that the foregoing is a true and 
correct copy of the original document in the estate of Henry H. 

Shanghai a Chinr ea ' ed ’ ° n ^ ,lle American Consulate General at 

JAS. L. RODGERS, 

Consul General of the United States 

of America at Shanghai, China. 

20 . S , wo ™ and subscribed to liefore me this 16th day of 

Jan y, 1907. J 

T M. P. BOYD, 

Vice Consul General of the United States, 

of A merica, at Shanghai, China." 

In the L nited States Court for the Consular District of 

Shanghai, China.” 

In the Matter of the Estate ok Henry H. Cunningham, Deceased. 

The petition of Edward H. Dunning heretofore filed, praying 

A"*? 0 ". docume,,t filed in ‘ h » Court, purporting 

to be the Last M ill and Testament of Henry II. Cunningham, de¬ 
ceased, and that Letters Testamentary be issued to said petitioner, 
and for that purpose a time 1* appointed by the Court this day 
lemikrly coming on to be heard, and due proof, being made to the 
satyBfaction of this Court that notice had been given of the time ap- 
ponited for proving said Will, and for hearing said petition, and 
that citations have been issued and served as required bv the pre- 
vious order of this Court, and it, appearing to this Court that notice 
had been given according to law to all parties interested, and after 
examining said petitioner and Thomas F. Earle, one of the subscrib¬ 
ing witnesses to said Will produced in behalf of said Petitioner 
whose testimony has been reduced to writing and filed, from which 
it appears that said document is the Last Will and Testament of the 
said Henr\ H. Cunningham, deceased, that it was executed in all 
particulars as required by law, and that the said testator at the time 
of the execution of the same was of sound and disposing mind and 
not under restraint or fraudulent misrepresentation, that the said 

a e ^ ry inr k - < ? 1 ” ninghaiT V dled on or about the tenth <*ay of June 
A. D. 190o being a resident of Shanghai and having personal estate 

valued at seventy five thousand dollars Mexican, that said estate for 

and in respect of which the probate of said Will is applied for as 
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aforesaid, does not exceed in value seventy five thousand dollars 
Mexican or thereabout, and no objection being made to the admis¬ 
sion of said Will to probate, it is ordered that Letters Testamentary 
of the estate of said llenrv II. Cunningham, deceased, be issued to 
the said petitioner Edward II. Dunning, upon his taking the oath 
as required by law. Dated June 23, 1905. 

[l. s. ] " JAS. L. RODGERS, 

Consul General, Acting Judicially. 

21 I, James L. Rodgers, Consul General of the L T nited States 

of America, at Shanghai China, certify that the foregoing is 
a true and correct copy of the original document in the estate of 
Henry II. Cunningham, deceased, on file in the American Consulate 
General at Shanghai, China. 

JAS. L. RODGERS, 

Consul General of the United States 

of A merica, at Shanghai, China. 

Sworn and subscribed to l>efore me this 16th dav of Jan’v 1907. 

M. P. BOYD, 

Cire Consul General of the United States, 

of America, at Shanghai, China” 


“In the Court of the American Consulate-General for the Consular 
District of Shanghai, China, before James L. Rodgers, Consul 
General, Acting Judicially. 

In Probate. 

In the Matter of the Estate of Henry II. Cunningham, Deceased. 
To Edward II. Dunning, Esq: 

Whereas Henry II. Cunningham, a citizen of the United States, 
died on the tenth day of June, 1905, having duly made and executed 
his last will and testament, a copy of which is hereby annexed, and 
said last will and testament having Ix-en duly admitted to probate by 
the Court of the American Consulate General at Shanghai, China, 
on the twentv-third dav of June, 1905; 

And whereas the said Henry II. Cunningham, deceased, at the 
time of his death was a resident of Shanghai hv the means whereof 
the proving of said will and the ordering and granting administra¬ 
tion of the estate whereof the said testator died possessed 
22 within the said Consular jurisdiction and also the auditing, 
allowing and s/charging the accounts thereof doth appertain 
to the said Court, and I being desirous that said will should be ob- 
sened and performed, and that the said estate should be well and 
faithfully administered, applied and disposed of, do grant unto you, 
Edward H. Dunning, full power and authority, by these presents’ 
to administer and faithfully to dispose of all and singular, the said 
estate, and to ask for, demand, and receive the debts which unto the 
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said testator while living and at the time of his death did belong 
and to pay the debts which the said testator did owe, as far as ixxx 

i j l! S T h "' S?,S wiI1 t * lere, ° extend and the law require. And 
I do by these presents, constitute and appoint you Executor of all 
and singular, the goods, c-attels, credits and property of the said 
estate of Henry H. Cunningham, deceased. 

i ■ In .,i vi , tn f ss \ hereof I have hereunto set my hand and official seal 
tins 26th day of June, 1905. 

f L S -] JAS. I.. RODGERS, 

Consul (leneral, Acting Judicially. 

I, -James L Rodgers. Consel General of the United States of 
America, at ► hanghai China, certify that the foregoing is a true 
and correct copy of the original document in the estate of Henry 
H. Cunningham, deceased, on file in the American Consulate Gen¬ 
eral at Shanghai, China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America, at Shanghai, China. 

Sworn and subscribed to before me this 16th day of Jan’y 1907. 

M. P. BOYD, 

Vice Consul General of the United States, 

of A meriea, at Shanghai, China” 


The said usurped and pretended administration of said decedent 
Henry H. Cunningham’s estate, was further unlawfully and improp- 

• *| . • « i i * ,. cfcn lant, James Linn Rodgers, in direct 

violation of his said consular duties, and in violation and breach 
of the conditions of his said consular bond and writing obligatory: 

in taking possession of decedent’s bank deposit, and in collect- 
23 ing moneys amounting to, to wit, 74,704.08 Shanghai taels, 
or, to wit, $52,292.00, and illegally and improperly disburs¬ 
ing and expending therefrom large sums for alleged probate court 
proceedings, as probate fees and costs therein, and for other pur¬ 
poses; in illegally and properly disbursing and paying to the said 
A. C. Mather, in the State of Maine, sums aggregating to wit 
63,191.82 Shanghai taels, or to wit, $41,673.70; in illegally and im¬ 
properly disbursing and paying to Chang Chew, the Tunchow house¬ 
keeper of the said Henry H. Cunningham, to wit, 5,000 Shanghai 
taels or to wit, $3500.00; in illegally and improperly disbursing and 
paying to the said E. H. Dunning,' to wit, 500 Shaighai taels, or to 
wit, $350.00; and in illegally and improperly disbursing and pay¬ 
ing moneys to others, all of which more fully appears from the 
following: 
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“Final Statement of E. //. Dunning, Executor of the Estate of H. H. 

Cunningham (Deceased). 

Assets. 


Uncollected div. warrants S'hai Tug & Lighter etc.... 624.00 

Sold 20 shares S'hai Land Investment Co. 2,427.80 

Sold 100 Astor House shares ciun, div. 2,288.01 

Note due from Captain Arthur $500 with interest. 600.61 

Sale 42 Telephone shares. 2,716.35 

Cash bal. in Bank w/int. as per pass book 30/6/05.... 36,760.89 

Sale 136 ordinary shares Tug & Lighter Co. 8,119.20 

Div. 5 Pulp & Paper shares. ^ 30.00 

Sold 303 Astor House shares cum. div. 6,895.25 

Balance due on note C. F. Fondey. 150.00 

Div. 68 pref. shares Tug & Lighter Co. 119.00 

Div. 403 Astor House shares. 732.45 

Sold 3 Gold drafts on London £100 each. 2,211.13 

Sold 68 shares Tug it Lighter “prefer-ed”. 3,180.02 

Sold 10 Langkat’s shares. 1,716.38 

Sold 5 Pulp & Paper shares. 716.40 

24 

Interest of note $4,000 due from W. Holliday to 1/10/05 877.57 

Deceived on a/c al>ove note. 500.00 

Daily interest Bank to 31/12/05. 291.66 

Balance due \Y. Holliday’s note w/int to 22/2/06.. .. 3,714.58 

Dailv interest balance Bank to date. 33.38 

Total Taels . 74,704.68 


I, James L. Rodgers, Consul General of the United States of 
America, at Shanghai China, certify that the foregoing is a true and 
correct copy of the original document in the estate of Henry H. 
Cunningham, deceased, on tile in the American Consulate General at 
Shanghai China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America, at Shanghai, China. 

Sworn and subscribed to before me this 16 day of Jan’y 1907. 

M. P. BOYD, 

Vice Consul General of the United States 

of A menca, at Shanghai, China.” 
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f mal Statement of E H. Dunning, Executor of the Estate of H. H. 

Cunningham, {Deceased). 

Liabilities. 

Cheque paid undertaker. 1Q „ , u , 

Hequest to Tungchow Housekeeper‘ ‘ 5 qoo ' 00 

Pa^d Toeg & Reed purchasers of 30.3 Astor House shares ’ 

P *dfv F Rol ^ rtson Purchaser 100 Astor House shares 5o2 ‘ 97 

Paid Dr. Cox yearly medical fee. 00 

Paid Dr. Paulun attendance last illness. . fin™ 

Paid Pdot Othcc balance a/c... . 7 «an 

Paid Compradore sundry bills.... . 100 '”!; 

Paid Tomb stone..'.”. I ®®-® 7 

Pa »yin'te^st H 5092!l3 at ‘ Orney ’ 8 ^ 1 ° % ° n no ‘ e !f4 ’ 000 
Paid U. S. Consular fees.' . 

Administrators fees 0 % on $74,704.68! . 3 735 23 

Cable Mrs. Mather 25/2/06.. ^’ q ok 

Oct. 5/05 G. draft remitted G. $35,000 at Ex 65 3/8 ' 5 Q r.o 7 ' 9K 
March 5th Gold $ draft remitted G. $. / [ 9,654.54 

T ° ,al TaC ' S .”74,704.68 

25 

true a„„ corred cony of the original document in the estate of fienrv 

2-asafar~* - 6| *»*» o—kss 

JAS. L. RODGERS, 

Consul General of the United States 

of America at Shanghai, China. 

Sworn and subscribed to before me this 16th day of Jan’v 1907 

M. P. BOYD, ‘ 

1 ice l onsul General of the United States 

of America at Shanghai, China.” 

Hong King & Shanghai Banking Corporation. 

Shanghai, 29th August, 1905. 

W Shanghai ^ C ° nSUl General Char S e - U - s - Consulate, 

tha^ho f Sl n In re [ ,ly t0 y. our favor of 22 nd inst., I beg to advise 
IhfJ d r 1 " 8 che 9 u es signed by Mr. Dunning as Executor were 
charged to the account of the late Henry H. Cunningham ’ 

3—3185a 
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Cheque #287252 dated 5, July 1905 in favor Chang 

Chou.Tls. 5000.00 

287250 “ 5, Sept. “ in favor Licensed 

Pilots Assn. 76.80 

“ 287259 “ 2, Sept. 1905 in favor F. Rob¬ 
ertson . 179.48 

287260 in favor of H. k. A: Shanghai Bank. 53537.28 
“ 287269 “ of H. k. & Shanghai Bank. 9654.54 

^ Note.— Cheque #287260 was in payment of a demand draft on 
New 5 ork 41/749 dated 4, October i905 in favor of Mrs. A. C. 
Mather for C$35000. at 65.%. 

Cheque #287269 was in payment of a demand draft on New York 
42/189 dated 5, March 1906 in favor of Mrs. A. C. Mather for 
G#6673.70 at 69%—Tls. 9654.54. 

Yours faithfully, 

ED. SAUNDERS, 

Accountant. 


26 U. S. Consulate General. 

Shanghai, Aug. 30, 1903. 

1 hereby certify that the foregoing is a true and correct copy of a 
letter received from the Hongkong & Shanghai Banking Corpora¬ 
tion, the original of which I have this day forwarded to Department 
of State. 

\V. P. BOYD, 

Vice Consul General. 

I, James L. Rodgers. Consul General of the United States of Amer¬ 
ica, at Shanghai. ('hina. certify that the foregoing is a true and correct 
copy of the original document in the estate of Henry II. Cunning¬ 
ham. deceased, on file in the American Consulate General at Shang¬ 
hai. China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America at Shanghai, China. 

Sworn and subscribed to before me this 16 day of Jan’y 1907. 

W. P. BOYD, 

Vice Consul General of the United States 

of America at Shanghai, China. ,, 

and in failing to transmit said estate as collected, or any part of said 
estate “to the Treasury of the United States, to be holden in trust for 
the legal claimant’', as no “legal representative of the deceased” ap¬ 
peared in Shanghai, China, to demand the effects of the decedent in 
the hands of the said defendant, James Linn Rodgers, as aforesaid. 

That the said defendant, James Linn Rodgers, violated his dutv 
and further caused a breach of the condition of his said bond and 
writing obligatory under Section 1710 of the Revised Statutes of the 
L nited States, in that he failed to obey the mandatory instruction 
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- sapsss 

Pr That°thf d d r?r/ eWe ’ " r '■*"!«*<'* Z;e^o\TnS 0r 

consular dutv'aii^fulrtwVnw? ’V"" ^° <lt;el ‘ K ’ viola,0<i bis said 

w^t.^ 

decedent Henry II Cunni'iurlm/' i ?i '* t.i" 111 * 1 !' 1 *o tbe blood ol tlio 
tilted any 'lawful!iXnn.ul! V‘ ".'f Hl, “ , * l,a . i Co,,s,l| ale, eonrti- 

;!irr ^F-r d P —wss X: 

LicT < eLlnr7i1 , i" 1 ,,, | 1 , T ,,er " Titi " K V* MU^tion K a'Co ll,' 

as more |,a,1icularK^Tsl ow I ■ ofC ,"° T U " s ' ,w itl1 /.Section”, 
llpfore fully set out. * * of said pretended \\ ill, herein- 

«dtw ? m T 1 l inn -K«^"S violated Ids said 

l.°nd aid "£i “| r ,<,h ;; f “»°J *id ' 

the estate of the said lienrv M (',„i,r' a e 1 M, l ,t,n ir t<» administer 

: . 

lated his positive instructions contained iu Section i ili - i 
Consular Retaliations: of iKcwt / .A • , 110,1 409 of said 

tions were then in full f, »• i ,!■ C'hich said Consular Regulu- 

17.52 Of the RevClS ,tn C r'V Ct - “1 h" y »*y ' ir, "c of Section 

promulgated by the Presiclent of The uldLd SM l,,J f vln »f, ,>eei * duly 
ment and control of CnintiiU r’oti . /• States f° r ^ ,e govern¬ 

ed section provides against an 1°^ 1,11 S 11 ?® a,l<l eIsewI iere), which 
authority to take usnm , . denies to linn any right, [surer or 

and specifically denies to him Th^ii-JiT"'!!, 1 ' 0 J" ns< . ll<,,io n whatsoever, 

isg^&js? fiar was 

i.Msiisr ^ 

That /li i *°i | ,l * m,ant 1° Cli© law of the decedents State” 

.-aid consular",l.ity 1 «n<l'furt 1 !er' CS I' 1 "!" K ; ,<, « or ^' f " r ">er violated his 

said consular dut^Cd Ortilpr L "} n * k<K, P e 1 f 8 > fllr 'her violated his 
writing obligator Zder S^tion ^ * J^iV' hi f »**" d and 
when he failed to ’trin'CliCl i 4 of . 8 ?l d Cons,l| ar Regulations, 
effects to the UiSedSSto lcnr >' “• Cunningham’s 

decedent’s State. ^ ‘ ’ 1 di S1 wsed of pursuant to the law of 
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That under Article 2 o of the Treaty of the United States 
v\ith China of 1884, continued in force to the present time by 
subsequent treaties, the defendant, Janies Linn Rodgers, only 
had a limited jurisdiction as to “All questions in regard to rights, 
whether of property or person arising between citizens of the United 
States in China and the said defendant, James Linn Rodgers vio¬ 
lated his duty and further caused a breach of the condition of his said 
bond and writing obligatory when without right, power or authority 
he usurped the jurisdiction of the courts of the State of Maine, in 
j| T to pass upon the rights of plaintiff and others residing in 

”! e United Mates, and never resident, sojourning or commorant in 
ohanghai, China; and further violated his duty and further caused 
a breach of his said bond and writing obligatory by failing to send 
or gi\e notice to plaintiff and other parties lawfully interested in the 
estate of the said Henry II. Cunningham, who had died within the 
consular district of the port of Shanghai, China, that a so-called and 
pretended probate court would be held at Shanghai, China, to pass 
upon the validity of a certain paper writing offered by a stranger in 
blood to the intestate for probate and record as the last will and testa¬ 
ment of Henry H. Cunningham, deceased. 

There being no “local law” of the then Chinese Empire interven¬ 
ed. ° r j- ,lnR ™ n - al ^^ property of citizens of the United 
states dying in China, the said defendant, James Linn Rodgers, fur¬ 
ther violated his duty and further caused a breach of the condition of 
his said bond and writing obligatory when by recognizing, as afore¬ 
said, the said E II Dunning as Executor under the said paper writ- 

H. Cunningham, deceased, 
before the said Dunning had duly and regularly qualified as 
JU such before any court of proper and competent probate juris- 
• 10 101 , 1 . 1 ' 1 * le l hited States, and as well by usurping and as- 

Tr r!!nn l i" r 7 " ’i l ,0 ad l n ! n,ster "P° n Oie estate of the said Henry 
by S sT' deceased. he departed from the “usage” established 
cL L i C 8tal «s.Consuls in China, by the practice of United States 
Consul.- General m the Port of Shanghai and elsewhere in China by 
Sections 1,09. 1710 and 1711 of the Keyised Statutes of the United 
. fates.andI Section 409 of the Consular Regulations of 189f> as afore- 

apneaA' from'tbo^ 'V|° ^' rea,v of ?» Iietter and more at large 

Xoums ,7 ,1 o ,o le r , '? ,wl and r m, ' ,al M of n» the entries and 
accounts of the e-tates of citizens of the United States who died in the 

suis n Gene^ 0 nrs. ar Chi " a ' * nt '>.v the Cnited Stats Con- 

f r 1 s hanghai China, received in the office of the Auditor 

and recorded in Book One" 

Jufy 5 ^ 19(ifi on? w 1,8 ’ Wh , 101 ' 8aid ^t was duly certified to 
JU1> o, 1J06, under the hand and official seal of J II Edward* 

b^n R. n ily^rforth° f tHe TreaSUry ’ 88 hereinbefore in ‘his count has’ 

jured arnTthe^action f m'' 1 ' 1 ! fore S oin K Premises plaintiff has been in- 
he defendants ^nd e»,V k r^ recover the penal sum of $ 8,000 against 
bond and^ wrihn,? olffin !,° f ^"A fw . ,,rea( ' h of condition of their said 
wherefore hThrin^ tbl^' ,ia h “ n f»,and accrued to the plaintiff; 
sum he elaims l^n ' l ? ls ;, ald . sult the sum of $ 8 , 000 , which said 
S rods b J y due and owln « b ,V *Hl defendants, be- 
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8eC °tbe United^Sip tiff ’ 1 K<i " ard . R - Cu ? nin Sham, a citizen of 
oi [ e ., mt<?fl States an d a resident of the District of Columbia 

31 further sues under and by virtue of the statutes in such <Z’ 

I r> , e and l >rovi<1pd > in his own right the defendants bn™ 

\nL n*™’ ,? P rirKir>al “P®>> hi* certain 

undc^C*! l>mi : y I t°‘ l « e,s “nd R. 1 Shinn’ < a8'sumw8°i l here’ 

jointly «v, h 5T 2i. N «'i ]T\ ,““'," i “ rtmmiimfm', 

iS ;$£! "KSscrtr s,?i v= 

100% n,j V 1 i i ^°* l J n d>ia, was duly approved March ‘20 

China,''an^^ereafter'en^ereaf'lijxln^lds^kltfes L /TFr “* S Jv n . ngha L 

at the port of Shanghai China! 1 Consul General 

a nwrS tf tt'^ is sllb ** *» 

Linn Rodgers, one of The ahXnam 5 cfit XulX JameS 

China, as aforJKha tX2d AftM ^ a ‘ 

his said office according to law * ^hhfu ly d.^harge the duties of 

void, otherwise to remain in full force’’ • hut th/ ° j° 

James Linn Rodtrers dirl rmt w,n,i ! ° J , 7 1 ® s^d defendant, 

a ta a sBSr^rf ! w= 

atftp iszS 

tet .1 lh. aid Jrfn„“S»'CSS! “sCaS 
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China, on or about June 10. 1005, leaving an estate of the estimated 
value of over #.>0,000,—without leaving legal representative, 
33 partner in trade, or trustee by him appointed to take eare of 
1 1 is effects, in China. and leaving no widow, heirs at law or 
next of kin in China, although leaving plaintiff, a brother of de¬ 
cedent. a citizen of the United States and a resident of the District of 
Columbia, and leaving one other brother, Albert W. Cunningham, 
and two sisters, Mrs. A. C. Mather and Mrs. Helen Berrv, all citizens 
of the United States, and domiciled in the State of Maine.—which 
said estate it U*came and was the duty of the said defendant, James 
Linn Rodgers, t nited States Consul (General of the Port of Shanghai, 
China, as aforesaid, to take |>ossession of and conserve for plaintiff; 
that there was left by said decedent certain valuable real property in 
the Pan Slum District in Shanghai, ChimCof the value of. to wit, 
$5,000.00. which, outstanding in decedent’s name in the Land Rec¬ 
ords of said l nited States Consulate at Shanghai. China, it was the 
duty of the said defendant, James Linn Rodgers, to conserve to said 
decedent’s estate; but notwithstanding his said duty in this respect 
and in utter violation thereof, and in breach of the condition of his 
said Inmd and writing obligatory, he, the said defendant, James Linn 
Rodgers, instructed one E. II. Dunning to convey and transfer the 
same over to a certain Mrs. Green, gratuitously, and without any con¬ 
sideration passing therefor, four days after he had illegally and im¬ 
properly granted alleged letters testamentary to the said E. II. Dun¬ 
ning. as more particularly appears from the following excerpt from 
the official report to the Department of State, Washington, I). C., by 
one Amos P. Wilder, American Consul General, Shanghai, China, 
under date of July 14, 1011, as follows: 

54 ^ “There is no document on tile in the Hand OHicc of the 

Consulate General, to show that Mr. Dunning was executor 
or that he had authority to transfer to Mrs. Green, but the endorse¬ 
ment in the Title Register transferring to Mrs. Green is signed ‘E. 
H. Dunning, Executor of the estate of Henry II. Cunningham, De- 
ffeased’, and made four days after letters testamentary were granted 
to him. Mr. Dunning says in ‘Exhibit IV, statement of April 23, 
4.910, ‘Mr. Rodgers after looking over this dm! and an endorsement 
on the back, ordered me to transfer lot known as P. No. 77 to Mrs. 
Green, which I did before leaving the Consulate.’ 

that no such real estate was devised or sought to Ik? devised under 
the paper writing hereinl>efore referred to as the pretended last will 
and testament of the su'd Henry H. Cunningham, deceased, as is 
better shown by the copy of said alleged Will, hereinbefore impieaded 
and set out at large in the first count of this Declaration at pages 
JO and 11 thereof; and said assumption of a jurisdiction and power 
to so instruct the said E. H. Dunning, was wholly illegal and void, 
although having the effect of dissipating a valuable part of plain¬ 
tiff’s deceased brother’s estate, to the consequent loss of plaintiff by 
this, said defendant James Linn Rodgers’ violation and breach of 
the condition of his bond and writing obligatorv, so as aforesaid 
given to insure plaintiff all legal and proper protection of his said 
interests in and to his deceased brother’s estate, as aforesaid. 
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iniuLTn al l- of wh j ch af<,resai <l premises plaintiff has been 
.S’ti J» action at law to recover the ]>enal sum of $8,000.00 

tion of *l* e . defendants, and each of them, for breach of condi- 

accrncd <Y T T’ f' d , wntin K obligatory, hath arisen and 

^m of K ftm'it' . 1C M f0rt ' h ? brings th “ his *•"< in the 
'Urn of . $8,000.00, which said sum he claims to be now justly due 

and owing him by said defendants, besides costs. J ' 

35 of Edward R. Cunningham, a citizen 

•to of the l mted States and a resident of the District of Colum¬ 
bia, further sues under and by virtue of the statutes in such 
1 h?n m Rod, and provided, in his own right the defendants. James 
Linn Rodgers,'as principal upon his certain writing obligatory 

id Fm H'' sh ° I K Ti: as surety upon the same writing obligatory; 

rnr,. r .A IV. 1 ," 1 ’ hke " lse "•“! s,lre *.V upon the said writing obliga- 
torj, for that: Whereas the said defendant, James Linn Rodeers 

was duly nominated by the President of the United States as Consul 
•eneral to the l nited States Consular district of Shanghai China 
and was duly confirmed by the Senate of the United States and 
thereafter, to wit: on the 2<th day of March, 1905, in the City of 
Columbus, County of Franklin, State of Ohio, duly executed hiscer- 
lajn writing obligatory, as principal, and had execute the same 
writing obligatory Andrew Denny Rodgers and Frank R Shinn as 
sureties thereunder, which said writing obligatory, on a form p “ 
pared by the Department of State, and executed by being duly and 
properh signed by each of the aforesaid defendants, and .sealed with 
their seals, is now shown to the Court here; whereby the said de¬ 
fendants, and each of them, did thereby acknowledge themselves 
their joint and several heirs, executors and administrators, to lx! 
jointly and severally held and firmly bound to the United States of 

and Ji ia \f a, ij ■ L, u i by virtue of Sections 1735 

i ! o - 4 J ( i° f 10 Ke ] v, ^ d S,atutes of ‘he United States, and Section 
1G9 i of the Revised Statutes of the United States, as amended by 

f K °, °i I ,r e r' T r 'r 1, r 1 ' S m 'r' l ° S ^ ,s ‘ L 77 °— 1 together with Section 
81 f , L h n „9 de of Law of ,he District of Columbia) in the nennl 
sum of $ 8,000 00 lawful money of the United States, for the P pav- 

™ e , nt of . ' wel1 , ‘™ly »<> he made, the defendants, 
36 and each of them, bound themselves, their heirs, executors 
and administrators, jointly and severally; which said bond 
and writing obligatory, after its execution as aforesaid, was delivered 
to the Department of State, at Washington, District of Columbia 
was duly approved March 29, 1905, and immediately thereafter was 
deposited wOh the Secretary of the Treasury; and'the said James 
Linn Rodgers was thereupon duly commissioned as such United 
States Consul General at Shanghai, China, and thereafter entered 

Chimi dUtl<?S 88 such Consul General at the port of Shanghai, 

Whereas the said bond and writing obligatory' was and is subject 
to a certain condition therein written, to the effect that if the said 
James Linn Rodgers one of the above named defendants, a duly 
and commissioned and acting Consul General of the United States 
at Shanghai, China, as aforesaid “shall truly and faithfully dis^ 


24 


EDWARD R. CUNNINGHAM VS. 


charge the duties of his said office according to law * * * then 

this obligation to ho void, otherwise to remain in full force”; but the 
said defendant, James Linn Rodgers, did not “truly and faithfully 
discharge the duties of his said office according to law”, but in viola¬ 
tion of his said consular duties and of the law pertaining to the gov¬ 
ernment and control of his said consular office, caused a breach of 
the condition of his said bond and writing obligatory, in that, when 
one Henry H. Cunningham, a citizen of the United States, whose 
legal domicile was in Belfast, County of Waldo, State of Maine, died 
within the consular district of the said defendant James Linn 
Rodgers, in Shanghai, China, on or about June 10, 1005, leaving an 
estate of the estimated value of over $50,000,—without legal repre¬ 
sentative, partner in trade, or trustee by him appointed to 

37 take care of his effects in China, and leaving no widow, heirs 
at law or next of kin in China, although leaving plaintiff, a 

brother of decedent, a citizen of the United States, domiciled in the 
District of Columbia, and leaving one other brother, All>ert W. Cun¬ 
ningham, and two sisters, Mrs. A. C. Mather and Mrs. Helen Berry, 
all citizens of the United States and domiciled in Maine,—which 
said estate it became and was the duty of the said defendant, James 
Linn Rodgers, Consul General of the Port of Shanghai, China, as 
aforesaid, to take possession of and conserve for plaintiff; that under 
the laws of the State of Maine, decedent's domicile, plaintiff was, 
and is, entitled to one-quarter of the said estate of his said decea>-ed 
brother; that the said defendant, James Linn Rodgers, was legally 
charged with knowledge that said decedent had no partner in trade 
or legal representative in China, and left no heirs at law and next 
of kin therein, but that said decedent had heirs at law and next of 
kin in the United States, viz: plaintiff and others, as aforesaid, when 
it further became and was the duty of the said defendant James Linn 
Rodgers legally and properly to notify the said plaintiff of any as¬ 
sumed probate jurisdiction, or intended or pretended administra¬ 
tion upon said decedent’s estate, in order that appropriate and proper 
action might seasonably have been instituted and taken by said 
plaintiff properly to preserve and protect his interest in and to said 
brother's estate; but notwithstanding his said duty in this regard, 
as specifically enjoined upon him under and by virtue of Section 
4110 of the Revised Statutes of the United States, and further be¬ 
cause he had actual knowledge that the length of time for any 

38 person to travel from the Pacific Coast of thd United States 
to China, or from China to the said Pacific Coast, takes at 

least twentv to twentv-four davs, and that between the Atlantic 
Coast and China the time of communication is much longer, he, the 
said James Linn Rogers, as United States Consul General of the Port 
of Shanghai, China, and under color of his public office as such 
Consul General, became and was wilfully negligent and wantonly 
misconducted his said consular office in the performance of his said 
duties and violated and breached the condition of his said bond 
and writing obligator}' so as aforesaid given to insure plaintiff all 
legal and proper protection of his said interests in and to his said 
deceased brother’s estate, on the 13th day of June, 1905, by pub- 
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ti , lat date ln local newspapers in the said Port of Shane- 

e “ 7 i 0 'r“ a s'," ::ir,', tt? 

domicile viz- Belfast \\-,,i,i ,. under the laws of decedent’s 

ica- and f .hi „f’ • a J d ? 9° u ? ty ’ MaJne > United States of Amer- 

"iz :£"y p' 8 7 e>s --nS7h^rd 

on^heT^Srf'^.y 11 ^/^Ain.e^igod^^ter^buMhe'said'ei'ght'^da^'notie© 

39 S ad nimi,n,'tHm'!'n eSaid l' "! R ° , thr °, U « h (he Pretended form 
linini. tration on said decedent s estate_wherehv do. 

the condUiorof^Ts^dte n^and" T 'h^ and brea<,hed 
said given to injure plaintiff 11 ",’ K obll K ator y so as afore- 

against the'said 6 defendants^and e^h'^^E^^r^^aci^ci^^ 

accrued £& 

r^e?jsSs^£^ - - wa 

GEORGE P. CURTIS 
CLINTON ROBB, ’ 

LEONARD J. MATHER, 

Attorneys for Plaintiff. 

Affidavit of Merit. 


District of Columbia, To wit: 

UiSsLIis,^ Of the 

7 1 RSS Rodgers and ^S^sZn^ 

40 lhT*s a 00(f.in < an,S i'° rec ? ver . from them - or either of them 
the $8,000.00 now due and owing bv said defendant and OQ J 

of them, to said plaintiff, for condition broken under their 

>ond, as the same appears by the certified copv of said bond hereto 

5 h i nd made a P art hereof as though fully a „d at large a^ea * 

That the said defendant, James Linn Rodgers, nominated and 
confirmed as l nited States Consul General to the port of Shanghai 
4—3185a 6 ’ 









26 


EDWARD R. CUNNINGHAM VS. 


I 


China, on the 27th day of March, 100 ,executed the aforementioned 
hond. as principal, and had the defendants Andrew Denny Rodgers 
and Frank K. Shinn execute the same hond as sureties thereunder, 
thereby insuring said plaintiff against injury and loss to the amount 
of the penal sum of said Ixmd of $8,000, which might result to him, 
said plaintiff, from any breach of the condition of said bond on the 
part of the said defendant, James Linn Rodgers,in failing to “truly 
and faithfully discharge the dutiesof the said office according to law”; 
that thereafter the said defendant, James Linn Rodgers, was duly 
commissioned as such United States Consul General at Shanghai, 
China, and duly entered upon his said duties as such United States 
Consul General at Shanghai, China; when affiant’s brother, one 
Henry II. Cunningham, sixtv-seven years of age, a citizen of the 
United States and legally domiciled in Belfast, Waldo County, State 
of Maine (as said decedent always claimed and referred to the same 
as his home and always evidenced an intention of there returning, 
and on his said alleged Will and in the petition for its admission to 
probate and record, the same claim is made, appears and was well 
recognized by said defendant, James Linn Rodgers) died when so¬ 
journing and commorant in China, within the consular dis- 
41 trict of Shanghai, China, on June 10, 1905, leaving an estate 
of the value of over $50,000. (the same being 74.704.68 
Shanghai taels, equivalent at exchange 70 to $5*2,272.80) but leav¬ 
ing no legal representative, partner in trade or trustee, or heirs at 
law or next of kin in China, although leaving affiant in Washington 
City, District of Columbia, and leaving also Albert W. Cunningham 
another brother of said decedent, living and domiciled in the State 


of Maine; and Mrs. A. C. Mather and Mrs. Helen Berry, both of 
whom likewise lived and were domiciled in the State of Maine, 
which aforegoing facts were all well known to said defendant, James 
Linn Rodgers; that thereafter there was brought to said Consulate 
in Shanghai, China, by one E. 11. Dunning, a stranger to the blood 
of decedent, on to wit, June 18, 1905. a certain paper writing pur¬ 
porting to be the last will and testament of the said Henry II. Cun¬ 
ningham, deceased, and the said defendant, James Linn Rodgers, 
well knowing that as such United States Consul General of Shang¬ 
hai, China, he had no probate jurisdiction and no right, power or 
authority to administer upon the estates of decedents dying within 
his consular district—which right, power and authority was ex¬ 
pressly denied to him by Statute and his own Consular Regula¬ 
tions, 1896—yet nevertheless pretended to believe that he had such 
probate jurisdiction and the right, power and authority to adminis¬ 
ter upon the estates of decedents dying within his said consular dis¬ 
trict, to hold a court of probate jurisdiction and' power, and there¬ 
upon took and arrogated to himself as such United States Consul 
General of Shanghai. China, the right to admit to probate and 
record the paper writing aforesaid as the last will and testament of 
affiant’s said brother, the said Henry II. Cunningham, and 
42 administer upon the estate of said affiant's deceased brother 
in violation of his duty and in breach of the condition of his 
said bond; and thereafter said defendant, James Linn Rodgers, al- 
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though well knowing that said decedent Henry H. Cunningham 

X'inBelfa'; *'“*”«¥’ Ch ™’ " as '^ally dcT 

f I n . . ’ W ; une ’ . Lm,ed States of America, and that any law- 

have m l'n en ar ' V dl T os,t ' on .°. f llls aa,d property and estate would 
, to he in accordance with the laws of his said domicile and 

t f hTce C wi 1 .n rC " C knmvin « ,hat under the laws of the State of Maine 
.i'* 5 " ere necessary to a valid testamentary disposition 
and hat the paper writing supposed to have been made bv the said 
credent as and for his last will and testament bore the signatures 

teVof law Ih .tT'd' ,e ,ll0rp !' o . rc ( ' lw «ed with notice, as a mat. 
nl nn ff \ . Sft,d pape . r " TI,ln K tn question was invalid, void and 
•, jf e f' ,0 p f® anything thereunder; and said defendant, James 
l.inn Rodgers, furthermore knew that E. IF. Dunning, the executor 
named in this paper writing was not qualified and could not qualify 

oion"‘I f t0re r nV POUrt of <lef ' eden t’s domicile in Maine—which 
alone had jurisdiction .power and authority to bear and determine 

Mich questions—and that lie, said defendant, as said United States 

n en n a at S m " K,lal ’ China - had no power to qualify the 
d ,i "• Dunning as executor, yet nevertheless pretending io lie- 
ue\e that he had such nght, power and authority, lie unlawfully 
and improperly assumed and arrogated to himself as such Consul 

itvtnhi 0f S ir anR ! he P r . etended r 'Z ht > power and author- 

} t0 quality h. U Dunning as the named executor under 

the invalid and void paper writing above referred to, and 
attempt to admit the said paper writing to prohate and record 
as the last Mill and testament of said decedent before him 

1 m,Cfl St , ates °; >nsul GoneraI <> f Shanghai, China, although 
well knowing such conduct on his part was in utter violation of his 
said consular duty, and was in further breach of the condition of 
his consular l*>nd, so given as aforesaid to insure to attiant the proper 
and legal protection of his one-fourth interest in and to his said de¬ 
ceased brothers estate; and said defendant, James Linn Rodgers, 
further violated his said consular duty and further breached the con¬ 
dition of his said consular bond when, well knowing that none of 
decedents heirs at law and next of kin resided in China, but were 
all citizens of the l nited States and were living and domiciled there 
h going through the form of publishing a notice for eight or ten 
days in the Chinese local newspapers ( which have no circulation in 
the l nited States) when well knowing it would take at least twenty 
to twenty-four days for mail to travel one wav between the Chinese 
and 1 acific Coasts, and considerably longer for it to go to the Atlan- 
tic Coast, and that it was his bounden duty to give affiant plaintiff 
and the other heirs at law and next of kin of said decedent proper 
and ample notice of any such pretended administration upon the 
estate of the said Ilenry II. Cunningham, that their rights, and 
particularly those of affiant, plaintiff herein, might properly have 
been protected. J 

Affiant further says that the said James Linn Rodgers, although 
well knowing it was his duty when said Henry H. Cunningham died 
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intestate, leaving in Shanghai, China, no legal representative, 

44 partner in trade or trustee by him appointed to take care of 
his effects, to take possession of all of said effects and per¬ 
sonal estate left bv said decedent and transmit the same to the Treas- 
ury of the United States to Ik? there holden in trust for the legal 
claimant under the laws of decedent’s State (of whom affiant was 
one to the extent of a one-fourth interest therein) and likewise well 
knowing that even had he, said defendant, James Linn Rodgers, 
brought himself to believe that the said Henry 11. Cunningham had 
died lawfully testate, it was nevertheless his duty as such United 
States Consul General of Shanghai, China, to inventory decedent s 
said estate and notify the Secretary of Stale, at Washington, Uistrict 
of Columbia, of said decedents death, discharge the legal debts of 
said decedent and then transmit the balance to the Treasury of the 
United Siates to be holden in trust for the legal claimant (of whom 
affiant was one to the extent of a one-(ourth interest therein) ; and 
that by his utter failure so to do, said defendant, James Linn Rod¬ 
gers, further violated his consular duty and further caused a breach 
of the condition of his said bond, and affiant further says that it was 
the bounden duty of the said defendant. James Linn Rodgers, as 
United States Consul General of Shanghai, China, to conserve said 
decedent’s estate and in no wise to dissipate the same, but in viola¬ 
tion of his duty and in breach of his consular bond, as aforesaid, 
he instructed the named executor in this pajKT writing—void as a 
will to pass anything thereunder—to convey cer'ain land worth, to- 
wit, $5,000.00. to a Mrs. Green, an American citizen, then living in 

Shanghai, China, without consideration or return to said de- 

45 cedent’s estate for so doing, and further, he paid to one Tung- 
chow, a Chinese woman in Shanghai, China, 5000.00 taels, or 

to wit, $3,500.00, to the consequent further loss of said decedent’s 
estate; and he took and paid for administration fees 5% on 74,- 
704.68 taels, or to wit, $3,735.23, to the consequent further loss of 
affiant’s deceased brother’s estate; all in violation of his said consular 
duty and in breach of his said consular bond so as aforesaid given; 
and further said defendant, James Linn Rodgers, after unlawfully 
assuming the probate jurisdiction illegally to determine that the l*e- 
fore-mentioned paper writing—void and of no effect as a valid 
testamentary disposition—was the last will and testament of the de¬ 
cedent, Ilenrv II. Cunningham, he, the said defendant, James Linn 
Rodgers, took it upon himself, in violation of his said consular 
duty, and in further breach of his said consular l>ond, to administer 
upon said decedent's estate as though said writing paper was the 
valid will of said decedent, Henry II. Cunningham, and to send to 
Mrs. A. C. Mather 63,191.82 taels, or to wit, $41,673.70, at the rate 
of exchange then given by the defendant, James Linn Rodgers; 
thereby unlawfully and improperly depriving affiant plaintiff of his 
one-fourth interest of over $12,000.00 in his said deceased brother’s 
estate, and said plaintiff affiant accordingly has been injured in the 
full amount of the penal sum of said defendants’ bond. 

The above more fully and at large appears from the following, as 
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the same has been duly certified to by the said defendant, James 
Einn Rodgers: 


“Will. 

This is the last will of me, Henry H. Cunningham of Belfast 
Maine U. S. A. and residing in Shanghai, China. 

4> hirst \ give to my Chinese mistress Tung-choe Tls Five 

thousand (Tls 5000) to he paid to her in cash in one month 
irmn my death, and also everything in m.v house at Shanghai. 

Seckond I give to E. II. Dunning of Shanghai (Tls 500) Tls 

hve hundred allso five shares in Central hotel Limd now registered 
in my name. 

When my just debts and funeral expenses and the above amounts 
are paid I give to my sister Augusta now Mrs. A. C. Mather of Rock- 
land Maine U. S. A. the Balance of my property what ever there 
may be and in case of Mrs. A. C. Mather’s death 1 will that it shall 
be equally divided between Mrs. A. C. Mather’s son Harry of Rock¬ 
land Maine U. S. A. and my Brother’s daughter E. R. Cunning¬ 
ham of Washington I). C. U. S. A. 

Should I have any floating property advertise it in the local 
papers for thirty days and sell it at public auction Any shares I may 
have except five (5) shares in Central Stores Limd' to be sold iii 
Sixty days in the best market. 

And I will that my Execeter gives no bonds. 

And I nominate E. II. Dunning of Shanghai to he the sole 
Execeter of this my last will and revoke all other wills. 

. IIENRY II. CUNNINGHAM. 

Shanghai, June 13" 1900. 

W’it ness-: 

H. \V. CHURCHILL. 

THOS. F. EARLE." 

In the Matter of the Estate of Henry II. Cunningham, Deceased. 

A document purporting to be the last will and testament of Henry 
H. Cunningham, deceased, having been presented to this Court by 
Edward H. Dunning, and petition having been made by the said 
Edward H. Dunning asking for the probate thereof and for the is¬ 
suance of Letters Testamentary thereon. 

U is hereby ordered that Wednesday the 21st day of June 
190o at 10 o’clock in the forenoon of said day at the courtroom 
of the above named Court be and the same hereby is appointed 
the time and place for proving said will, and hearing said petition, 
when and where any person interested may appear and contest the 
same and may file objections in writing to the granting of 
47 Letters Testamentary thereon. 

It is further ordered that notice be given thereof by pub- 
lication in the Shanghai Mercury, The North China Daily News and 
The Shanghai Times for six issues previous to said hearing and 
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that a notice be posted on the bulletin lx>ard at the American Con¬ 
sulate General at Shanghai. 

By the Court: 

JA&. L. RODGERS, 

Judge. 

Dated June 13, 1005. 


[ L- s. I 

I, James L. Rodgers, Consul General of the United States of 
America at Shanghai, China, certify that the foregoing is a true and 
correct copy of the original document in the estate of Henry H. 
Cunningham, deceased, on file in the American Consulate General at 
Shanghai China. 

JAS. L. RODGERS, 

Consul General of the Vnited States 

of A merica, at Shanghai, China. 


Sworn and subscribed to before me this lOth dav of Jan’y 1007 

M. P. BOYD, 

I ire Consul General of the Vnited States 

of America, at Shanghai, China.'’ 


J inal Statement of h. If. Dunning , Kxeeutor of the Kstatc of II. II. 

Cunniugha in, ( Deceased). 

Assets. 


Uncollected div. warrants S’hai Tug <fc Lighter etc 

Sold 20 shares S’hai Land Investment Co. 

Sold 100 Astor House shares cum, div. 

Note due from Captain Arthur $500 with interest . 

Sale 42 Telephone shares.. 

Cash bal. in Bank w/int. as per pass l>ook 30/6/05. 

Sale 136 ordinary shares Tug A’ Lighter Co. 

Div. 5 Pulp & Paper shares. 

Sold 303 Astor House sh ares cum. div. 

Balance due on note C. F. Fondev. 

Div. OvS pref. shares Tug A Lighter Co. 

Div. 403 Astor House shares. 

48 


624.00 
2,427.80 
2,288.01 
600.61 
2.716.35 
36,760.89 
8.119.20 
30. Off 
6,895.25 
150.00 
119.00 
732.45 


Sold 3 Gold drafts on London £’100 each. 

Sold 68 shares Tug & Lighter “preferred”. 

Sold 10 Langkat’s shares. 

Sold 5 Pulp & Paper shares. 

Interest of note $4,000 due from \V. Hoilidav to 

1/10/05 .. 

Received on a/c above note. 

Daily interest Bank to 31/12/05. 

Balance due \Y. Holliday’s note w/int. to 22/2/06. 

Daily interest balance Bank to date. 


2,211.13 

3.180.02 

1.716.38 

716.40 

877.57 
500.00 
291.66 
3,714.58 
33.38 


Total Taels 


74,704.68 
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A'ncrlTZ ^, Ro ^ers, Consul General of the United States of 
ar.,1 correct copy of the original Xumentln'the man™ 

•IAS. L. RODGERS, 

Consul General of the United States 

of A merica at Shanghai, China. 

Sworn and subscribed to before me this 16 day of Jan’y, 1907 

... „ , M. R BOYD, ’ 

I ICC Consul General of the United States 

of A mcrica, at Shanghai, China.” 

Final Statement of E. II. punning, Executor of the Estate of II. //. 

» unnmaham. (l)errnsct1\ 


gh a m, ( Deceased ). 
Liabilities. 


Cheque paid undertaker, 


J-UUUU1IURC 1 . 1 QO r,n 

truest to Tungchow Housekeeper.’‘* I ‘ I ^. 5 onoftft 

i aid 1 oeg & Bead purchasers of 303 Astor House shares 

P.iiVl P P __ i aa a * . 552.97 


1-aiH n r R p WtSOn P l,rcha f r } 00 Astor House shares'div. m ' 48 
i aid Dr. Cox yearly medical fee.. ion on 

I/'!'] Pault . ,n attendance last illness.’ ico'oo 
i aid Pilot Office balance a/c... ... 


Paid Compradore sundry bill 
Paid Tomb stone 


100.00 

160.00 

76.30 

168.07 

400.00 


1> 1 d /init H 5S?3 aUOrn< ; y ’ 8 °" “ oie $ ' 4 ’006 ' 

Paid U. S. Consular fees.... 

Administrator’s fees 5% on 874,704.68.’.’ ’!. 

Cable Mrs. Mather 25/2/06. ". ^9 08 

49 

Oct. 5/06 G draft remitted G. 835,000 at Ex 65 3/8 53 537 cm 

March 5th Gold $ draft remitted G. 8.. .....!] p’gjjj 

Total Taels . 74,704.68 

I, James L. Rodgers, Consul General of the United S»ete« 
America, at Shanghai, China, certify that the foregoing is a true 
and correct copy of the original document in the estate of Henry 

JAS. L. RODGERS, 

Consul General of the United States 

of America, at Shanghai, China. 
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i 

Sworn and subscribe- to before me this 16th day of Jan’y 1907. 

M. P. BOYI), 

I ’ire Consul General of the United States 

of America, at Shanghai, China” 


“Hong Kong & Shanghai Banking Corporation, 

Shanghai, 29th August, 1905. 

W. P. Boyd, Esq., Vice Consul General in Charge, (J. S. Consulate, 
Shanghai. 

Dear Sir: In reply to your favor of 22nd inst., I beg to advise 
that the following checques signed by Mr. Dunning as Executor, 
were charged to the account of the late Henry H. Cunningham. 


Cheque #287,252 dated 5, July 1905 in favor 

Chang Chou Tls 5,000.00 

“ $287,256 dated 5, Sept. 

Licensed Pilots Assn. 76.80 

“ #287,259 dated 2, Sept. 

F. Robertson 179.48 

“ #287,260 in favor of II. k. & Shanghai 

Bank 53,537.28 

“ #287,269 

Bank 9,654.54 


Note—Cheque #287.260 was in payment of a demand draft on 
New York 41/749 dated 4. October 1905 in favor of Mrs. A. 0. 
Mather for (1 #35.000. at 65. 3/8—Tls. 53,537.28. 

Cheque #287,269 was in payment of a demand draft on 
50 New York 42/189 dated 5, March 1906 in favor of Mrs. A. C. 
Mather for G$6,673.70 at 69 1/8—Tls. 9,654.54. 

Yours faithfully, 

ED. SAUNDERS, 

Accountant. 


U. S. Consulate General, 

Shanghai, Aug. 30, 1906. 

I hereby certify that the foregoing is a true and correct copy of 
a letter received from the Hongkong & Shanghai Banking Corpor¬ 
ation, the original of which I have this day forwarded to Depart¬ 
ment of State. 

\V. P. BOYD, 

J'ice Consul General. 

I, James L. Rodgers, Consul General of the United States of 
America, at Shanghai, China, certify that the foregoing is a true and 
correct copy of the original document in the estate of Henry H. 
Cunningham, deceased, on fde in the American Consulate General 
at Shanghai, China. 

JAS. L. RODGERS, 

Consul General of the United States 

of America at Shanghai, China* 
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Sworn and subscribed to before me this 16 day of Jan’y 1907. 

Vice Consul General ojZlMud States 

of America at Shanghai, China." 

by said defendants 1 and'eaeh^oMhe n °' t 'u JUS !! y due and owin K him 

of .8,000.00. exclusiveof alfseboffs'and^justgrour^ds of^efense 011 * 11 

EDWARD R. CUNNINGHAM. 

District of Columbia, To wit 

foregoing affidavTbv^'lmn m!b*rib!d ‘Tf u® has read the 
51 tents thereof- that the d , knoH ' 3 the con- 

his own knowledge we tree V fact ‘ herein made of 
tmn and belief, he believL to L ™ue. d h ° Se made Upon inf o™ia- 

EDWARD R. CUNNINGHAM. 

SU [sZi e ] d and SWOrn t0 bef0re c m ? of March, 1917. 

C. larimore keeley, 

Notary Public, D. C. 

Copy of Bond Referred to on Page One of Affidavit of Merit Herein. 

United States of America, 

Treasury Department. 

March 10, 1917. 

Department. °° Py ° f the or, g lnal bond on file in this 

[seal.] 

the In sea7oTThe' V Wu’ry Departmcn^to kf ffi 7 J land ’ “ d eaused 

year first above written. affixed, on the day and 

B. R. NEWTON, 

Assistant Secretary of 

the Treasury . 

o. 

L. J. 

T^m- Department, Chief Clerk and Superintendent. 

52 Enow all men by these presents: 

Denny Rodgers and FrankTt""shbm 86 ”’ , pnne ‘P aJ > and Andrew 
being permanent indents Jr 
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State of Ohio, are held and firmly bound to the United States of 
America in the sum of eight (8) thousand dollars, money of the said 
L nited States, to the payment whereof we bind ourselves, jointly and 
severally, our joint and several heirs, executors, and administrators. 

Witness our hands and seals this Twentv-seventh dav of March, 

1905. 

The condition of the above obligation is such, That the above- 
bounden James Linn Rodgers, appointed Consul General of the 
United States at Shanghai, China, shall truly and faithfully dis¬ 
charge the duties of his said office according to law, and shall truly 
and faithfully account for, pay over, and deliver up all fees, moneys, 
goods, effects, books, records, papers, and other property which shall 
come into the hands of the said James Linn Rodgers, or into the 
hands of any other person, to his use as such Consul General under 
any law now or hereafter enacted, or by virtue of his office, and that 
he shall truly and faithfully |>erform all other duties now or hereafter 
lawfully imposed upon him as such Consul General. And these 
presents are subject to this other and further condition, that he, the 
said James Linn Rodgers, will not, while he holds the said office, be 
interested in or transact any business as a merchant, factor, broker, or 
other trader, or as a clerk or other agent for any such person, 
53 1o, from, or within the port, place, or limits of his consular 

district, directly or indirectly, either in his own name or in 
the name or through the agency of any other person; and, in case he, 
the said James Linn Rodgers, shall violate the provisions of this con¬ 
dition, that then the above-named obligors shall be liable to said 
obligees to a penalty for the breach of such condition in a sum equal 
to the amount of the annual compensation of said James Linn 
Rodgers, which is hereby stipulated, agreed upon, and admitted by 
way of liquidated damages; but that this condition shall not impair 
or prevent the right of the United States to prosecute said James Linn 
Rodgers for the recovery of said penalty against him, the said James 
Linn Rodgers, individually, the same as if this bond had not been 
given; and if the said James Linn Rodgers shall conform to 
all the above conditions, then this obligation to be void; otherwise 
to remain in full force. 

And further, in case suit is brought upon this bond, if the prin¬ 
cipal resides in a foreign country, it is agreed that the sendee upon 
him of summons or other process bv tiling a certified copy of the 
same with the Secretary of the Treasury shall be accepted as suf¬ 
ficient to give the court jurisdiction over the person and property of 
the defendant. 

JAMES LINN RODGERS. [seal.] 

ANDREW DENNY RODGERS, [seal.1 
FRANK R. SHSNN. [seal.] 

Signed, sealed and delivered in the presence of— 

JNO. B. DURY. 

GEO. C. BLANKNER. 
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State of Ohio, 

County of Frank tin, ss: 

official b^d of'James’nm^Rnd ! " i,hin nam « 1 surety on the 

*J Slianghai, China, do solemn K-“JwMr thafl'm?. ConsU ‘ General 
the sum of Eiclit thousand 681 11 \ , 11 reasonably worth 

-c* i ^ P s car ■—«“• - 

My .Mm. „ N„, 082 EM Byo.l CoMmE,,,, Ohio. 

ANDREW DENNY RODGERS 

State ok Ohio, GKO. C. BLANKER, [l.s.] 

t V) an ty O f Fra n klin , ss ; 

as 

Of Bight lh00M"!rSU'mil .wlfXffi r°nr h ’ *““! 

tetzs&szsas*- ... 

55 0|,i!,' , " l,hvss ,s No - 90 H*Miiilton Ave. [street]*, Columbus 

FRANK R. SHINN. 

Subscribed and sworn to before me this 27th dav of March 10(11 
Witness my hand and seal. ' Ul ’ Ja05 - 

GEO. C. BLANKER. [ L . s.] 

Rodgers’'and ^ ° Cr,ifv ,hal - A »drew Denny 

. „ f amt trank R Shinn, the sureties named in the within 

they are^citizens of Thtfcn'l £?'. the penalty thereof, and that 
Col,mibus Ohio! C 1 n " ef ' 8,ates ° f Ameriea alld "*i<fe"ts of 

EDWARD L. TAYLOR, Jr., 

Member of Congress 12 th District of Ohio. 


Dated at Columbus, Ohio,, March 27, 1905. 


Approved. 


Department of State. 

Washington, March 29, 1905. 

ALVEY A. ADEE, 

Acting Secretary of State. 

R. B. M. 


[ 'Words and figures enclosed in brackets erased in copy.] 
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Mr. Rodgers is a citizen of the United States. 

ROBERT BRENT MOSHER, 

Chief of the Bureau of Appointments. 

56 *The following instructions must be particularly observed 

and complied with: 

1st. The Christian names must be written in the body of the 
bond in full, and so signed to the bond. 

*2d. A seal to he attached to each signature. 

•Id. Each signature must be made in the presence of two per¬ 
sons, who must sign their names as witnesses. 

4th. Sureties must t>e permanent residents of the United States. 

*5th. The l nited States attorney of the district in which the 
sureties reside, or a member of the Senate or House of Represeta- 
tives of the United States, must certify that they are sufficient to 
pay the penalty of the bond and are permanent residents of the 
L nited States. The place of residence of the sureties must also l>c 
stated. This requirement being for the l>enefit of the Secretary of 
State, he may substitute any other for it in any particular case, in 
order to satisfy himself of the sufficiency of the sureties. 

6th. Bond to be dated. 

7th. Women or persons not permanent residents of the United 
States will not be accepted as sureties; but by the act of August 13, 
1894, a security or guaranty company which has complied with the 
provisions of that act is j>ermitted to become surety on a consul’s 
bond in lieu of individual sureties. 

(Endorsed:) C. J. Solicitor of the Treasurv. Mar. 31, 1905, 
Received. 

C. J. 


Department of Justice. 
Office Solicitor of the Treasurv. 


Examined and found 


[l. s.] 


Washington, Mar. 31, 1905. 
legallv sufficient. 

F. A. REEVES, 

Assistant Solicitor. 

c. c. 


57 Memoranda. 

June 27, 1917.—Demurrer of James Linn Rodgers, filed. 

July 2, 1917.—Motion of defendant to strike out demurrer, and 
notice, filed. 
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Motion to Strike Out Affidavit of Merit. 

Filed July 7, 1917. 

rule of this honorable ,-ourt. " ‘ he meanm « of ‘he 73d 

WILLIAM C. DENNIS, 

Attorney for Defendant, 

dames Linn Rodgers. 

G TtLne5fo^P&ntiff Wnard J ’ Ma "‘ er - Robb, Esq., 

tion of 'the^rourt wdien*hearing hild upon''the* ‘u' 16 * 1 ' 0 , the atten ' 
pending in this cause. ~ 1 " ' er lllo,lolls now 

WILLIAM C. DENNIS, 

Attorney for Defendant. 

James Linn Rodgers. 

58 Juiy, Voi 7. f <lle ab0V ® ,,10tion l (a P e, ' s tendered this 7th day of 

CLINTON ROBB, 
Attorney for Plaintiff. 

Memorandum. 

for judgment by default* overruled^ niot?m! n to sDike^ut^affid” 1 ^*' 01 ? 
merit continued. 10 strike out affidavit of 


Demurrer of James Linn Rodgers. 

Filed October 23, 1917. 

WILLIAM C. DENNIS, 

A ttorney for Defendant, 

James Linn Rodgers. ^ 
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Matters of Lair Intended to be Argued as fo AH ('aunts. 


1. (a) The breaches of the defendant'* consular bond alleged in 
the declaration are ail incidents of the defendant’s exercise of his 
judicial powers as Consul General of the t inted States at Shanghai, 
China, sitting in probate, in admitting to probate the will of one 
Henry II, Cunningham. 

( b ) The treaties and statutes of the United States and the con¬ 
sular regulations and instructions issued in pursuance thereof at the 
time the matters and things complained of are alleged to have taken 
place conferred probate jurisdiction upon said Consul General acting 
judicially. 

( r ) Said Ilenrv II. Cunningham was at the time of his decease as 
a matter of law and fact as appears from the declaration domiciled at. 
Shanghai. China, within the jurisdiction of the said Consul General 
acting judicially. 

(d) The Cnited States Consular Court in the ]>erson of the de- 
lendant as Consul General acting judicially correctly applied the law 
of the domicile to the settlement of the estate of the said Henry II. 
Cunningham. 

(e) Defendant is therefore not liable to the plaintiff on account of 
any of his alleged actions, as aforesaid, particularly on a collateral 
attack hv way of an action upon his consular bond. 

2. f l he law as respects the questions of probate jurisdiction and 
domicile aforesaid has been settled in the sense contended for bv the 

defendant by the consular regulations and the instructions 
60 and practice of the Department of State, thereunder, the re¬ 
peated decisions of consular courts in China and the United 
States Court lor China and finally has been affirmed by the Supreme 
.Judicial Court of Maine, and has thereby Income a rule of property 
in the extra-territorial courts of the United States affecting the inter¬ 
ests of a large number of people in all parts of the world and will not 
in any event 1*‘ disturl>ed by the courts of another jurisdiction at 
least, on a collateral attack by way of a suit on a consular bond. See 
the following decisions of the United States Courts for China and the 
Supreme .Judicial Court of Maine, several of them growing out of the 
settlement of the estate here in question, i. e., the estate of Henry H. 
Cunningham: 

Re-probate of the will of .John Pratt Rodgers in the United States 
Court for Shanghai, May, 1907. (American Journal of Interna¬ 
tional Law, Yol. 2, 1908, p. 233.) 

In the matter of the probate of the will of Young John Allen, 
l nited States Court for China, Term at Shanghai, August, 1907. 

Albert W. Cunningham, Administrator of the estate of Henry H. 
Cunningham, plaintiff, vs. James Linn Rodgers, defendant, in the 
United States Court for China at Shanghai, August, 1907; on’appeal, 
Circuit Court of Appeals for the 9th Judicial District, 171 Fed. p. 
836. 

Mather vs. Cunningham (1910), 105 Me., 326. 

3. The last w ill and testament of Henry H. Cunningham having 
been duly admitted to probate and his estate settled and administered 
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•“ISlislssiSE 

and laws of the United States. S * der the Constitution, treaties 

••idioialIJ.r“l• SlldiS'S T'iT 

Sssrrffissr is" r^r 

di«»j »» , kp?r^Kittr'™ ,,er,nd ,hu -« « t“~ 

of the condition of the defen^antMon ^ J ,le a,le S e d breaches 
sec. 1697. attendant s bond within the meaning of R. S. 

defendant are^not'th^proxima/e "aM 1<>,Je f r .? C,S - and omiss '°ns of the 
been suffered bv the plaintiff*" “ °f le ,n J ur v alleged to have 

WILLIAM C. DENNIS, 

Attorney for Defendant, 

dames Linn Rodgers. 

statement"^"th^mattercof bnv 'inhn M ; Iei ? 1,,rrer ' vi, b an amended 
for tlie original demurrer HlH herein^ ^ argUed subs,itutl '-" 

^KORGE F. CURTIS, 

CLINTON ROBR, 

LEONARD .!. MATHER, 

Attorneys for the Plaintiff. 
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Memoranda. 


March 8 iSI't; 1 ""?* ‘,° d J* ta ™tion sustained, 
elusiva ’ 8 - r " ne (o i' lead eN ten<ie<l to April 5, 1918, i„. 

Supreme Court of the District of Columbia. 

_ . Friday, April 5th, 1918. 

JuS?e°p n res r iding ed puTsuant to adjournment, Hon. William Hitt, 

* * 3jt . a, 

* * * * 

deSStTm^nTSJer^bv h° rn 6 Mr ‘ ? ea F - Curtis as the 
and thereupon the plaintiff'a a ,orne . v Mr. W. C. Carpenter 
his declaration to which Ihe demnr^ elects to stand upon 

Rodgers, was sustained March Ut 1918 '/ araes Linn 
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considered that, as to said defendant, the plaintiff take nothing by 
this action, that the defendant James Linn Rodgers go hence without 
day, be for nothing held and recover of the plaintiff his costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the plaintiff, bv his said attorney, 
in open court, notes an appeal to the Court of Appeals; where- 
03 upon, the penalty of a bond for costs is hereby fixed in the sum 
of One Hundred Dollars. 

Memorandum. 

April 12, 1918.—Appeal bond approved and filed. 

Designation of Record. 

Filed April 30, 1918. 

******* 

The Clerk of said Court will please prepare the Transcript of Rec¬ 
ord upon appeal in the above case, as follows: 

1. Declaration, Affidavit of Merit and Exhibits. 

2. Memo, of Demurrer of defendant James Linn Rodgers, filed 
June 27, 1917. 

3. Memo, of Motion of plaintiff of July 2, 1917, to strike out De¬ 
murrer, and notice. 

4. Motion of defendant to strike out plaintiff’s Affidavit of Merit, 
and notice, filed July 7, 1917. 

5. Memo, of Motion of plaintiff to strike out Demurrer, overruled 
July 11, 1917. 

6. Memo, of Motion of defendant to strike out plaintiffs Affidavit 
of Merit, continued. 

7. Demurrer substituted by defendant James Linn Rodgers, filed 
October 23, 1917. 

8. Memo, of Demurrer to Declaration, etc., sustained. 

64 9. Memo, of time to plead extended to April 5, 1918. 

10. Memo, of election of plaintiff to stand upon his Declara¬ 
tion, etc. 

11. Judgment dismissing case with costs to defendant James Linn 
Rodgers. 

12. Memo, of plaintiff’s appeal to the Court of Appeals. 

13. Memo, of appeal bona approved and filed. 

14. Assignment of error. 

15. This designation. 

LEONARD J. MATHER, 
GEORGE F. CURTIS, 

CLINTON ROBB, 

Attorneys for Plaintiff. 

Copy of this designation of record received by defendant’s counsel 
this 29th dav of April, 1918. 

W. CLAYTON CARPENTER, 

Attorney for Defendant. 
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Assignment of Error. 

Filed May 8, 1918. 

******* 

dedarat?on, r ltc rre<1 sustwnin g defendant’s demurrer to plaintiff’s 

GEORGE F. CURTIS 
LEONARD J. MATHER, 
CLINTON ROBB, 

Attorneys for Plaintiff. 

65 Supreme Court of the District of Columbia. 

Unite® States op America, 

District of Columbia, ss.' 

Columbia herXv^ertih'Thc °f„ r the Supreme Court o( the District of 
both inclusive tn vl i f or ©gomg pages numbered from 1 to 64 

«^rSteti a ff Tnd N r m v- 

ants, as the same remains upo^bhffil^^nd^f^dln^d^urt' 

JVSXrt h TuhecYtrof w"r Cri i e mV namc and affi ^ the 
29th day of May 1918 % f " ashln « ton . ln said District, this 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

3185 1 ^°^dward P°r\ F °f Columbia Supreme Court No 

$£,feta 


6—3185a 
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IN THE 

CGourt nfAp^alaJiatrirt nfQIolumliia 


October Term, 1918 . 


No. 3185. 


Edward R. Cunningham, Appellant, 

vs. 

!amf.s Linn Rodgers, Andrew Denny Rodgers, and 

Frank R. Shinn. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

Appellant, Edward R. Cunningham, plaintiff below antt 
oereafter referred to as such, brought his action at law 
against the defendants, respectively the principal and sureties 
on a Consular Bond, to recover the fixed and liquidated sum 
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Plaintiff's Declaration, sounding in debt, is in three counts 
and is supported by an affidavit of merit. 

Defendant, James Linn Rodgers, alone was served, and 
the other named defendants, therefore, are not parties 
hereto. 

General demurrer was interposed by the defendant Rod¬ 
gers, and as well a motion to strike out plaintiff s affidavit 
of merit. 

The learned lower Court sustained the demurrer, which 
disposed of the above motion, and that motion, of course, is 
not l>efore this Honorable Court for consideration. The 
only question here on appeal is the one presented by the 
demurrer. 

As all the material allegations of fact are admitted by 
defendant's demurrer and cannot 1>e challenged by him, they 
must be accepted by this Court as true. 

The case as presented in plaintiff’s Declaration and Affida¬ 
vit of Merit, show that plaintiff's brother died in Shanghai, 
China, June 10. 1905, and the defendant, who was Consul 
General of the United States at the time, with unseemly 
haste unlawfully distributed decedent's estate of upwards of 
$50,000.00 under a pretended probate authority whereby 
plaintiff, then and now a resident of the District of Colum¬ 
bia, was deprived of his one-fourth interest therein and 
seeks by this suit to recover the fixed and liquidated amount 
of $8,000.00 due him under said Consul’s l>ond. 

To embrace the facts somewhat more sufficiently, let us 
briefly examine the Record in this case. 

While all three counts of the Declaration are founded u]>- 
on the breaches of defendant’s Consular bond, it may be 
said that the 


FIRST COUNT (R., 1-20) charges that the defen¬ 
dant, although only the Consul General of Shanghai, 
assumed, as such, the judicial power and authority of a 
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probate court and usurped the functions and jurisdic- 

?" / . such * sl ’Penor court, when he unlawfully ad¬ 
mitted to prohate and record as the Will of decedent 
Cunningham a certain paper writing, void upon its face 
as a \\ ill, and afterwards took it upon himself to ad¬ 
minister and distribute the estate of the said decedent 
Cunningham in such manner as that plaintiff was de- 
prl '£, ( * |’' s property interest therein; while the 

to h EQ r C .OUNT (R 21-23) charges in addition 
t the aforesaid wrong doing that the defendant or¬ 
dered Dunning, the pretended executor under said 
paper writing, to convey to a certain Mrs. Green, gratui- 
tously and without consideration, realtv in Pao Shan 
District in Shanghai of the value of $5,000 which was 
then outstanding m decedent Cunningham’s name in 
the Land Records of the United States Consulate at 
Shanghai, when no such real estate was devised, or 
sought to be devised, even under the pretended Will of 
said decedent Cunningham: all of which is. of course 
admitted by defendant’s demurrer The 

third COUNT (R„ 23-25)' after reciting as in 
the former counts, charges that when decedent Cun¬ 
ningham, a citizen of the United States and domiciled 
in Maine died, without legal representative, partner in 
trade or trustee bv him appointed to take care of his 
effects, and leaving no widow, heirs at law and next 
of km in China, although leaving two brothers and two 
sisters in the United States,—with all of which said de¬ 
fendant was charged with both actual and constructive 
notice—he failed to notify plaintiff of what was in¬ 
tended to be done about probating the alleged Will, as 
he was required to do under Section 1710 R S U S 
and further violated the condition of his said Consular 
bond by going through with a pretended form of ad¬ 
ministration on said estate, whereby plaintiff was de¬ 
prived of his proper distributive share therein. 

Front said record it more fully appears that on June 
10, 190.1, one Henry H. Cunningham, a brother of the 






plaintiff, died at Shanghai, China, (where defendant was 
acting as duly qualified Consul General of the United 
States, and for performance of whose duties bond in 
suit had l)een duly executed (R., 2, 33, 34), leaving a 
personal estate of more than $50,000. (R. 7, 26). He 
left no wife or children, father or mother, and no heirs 
at law or next of kin in China. In the United States, 
as his sole heirs at law and next of kin, he left a brother, 
the plaintiff, then and now a resident of the District of 
Columbia, another brother and two sisters residing in 
Maine, in which state was the family home and the 
place (Belfast, Waldo County. Maine), which decedent 
Cunningham “always claimed and referred to * * * 

as his home ami ahvays evidenced an intention of there 
returning ' and where he was “legally domiciled” at his 
death (R. 7, 26). Plaintiff, and one sister residing in 
Maine, are the only present survivors of said heirs at 
law and next of kin. (R. 7). 

Under the laws of Maine plaintiff was entitled to a 
distributive one-fourth of said estate of his brother 
Henry H. Cunningham, which share amounted to con¬ 
siderably more than $8,000.00, the sum claimed in this 
suit. (R. 7, 10, 17, 26). 

Three days after Henry H. Cunningham died in Shan¬ 
ghai, one Dunning, a stranger, brought to the U. S. Con¬ 
sulate there a paper writing which was alleged to \>e de¬ 
cedent’s Will. This writing had only two witnesses (R., 7, 
8), while the laws of Maine required three (R., 9). 

In this alleged Will, decedent declared that he was “of 
Belfast, Maine, U. S. A., and residing in China,” and in the 
Petition for Probate signed by said Dunning, it was stated 
that “Henrv H. Cunningham, a citizen of the United States 
(was) residing at Shanghai, China,” etc. (R., 7, 9, 11). 

Notwithstanding the fact that the laws of Maine required 





three witnesses to validate a will, and under Sections 1709, 
1/ 10 and 1711 R. S. U. S., and Section 409 of defendant’s 
Consular Regulations, said defendant was under positive in¬ 
struction to transmit said estate to the Treasury of the 
United States, there to be legally distributed, he failed to do 
this, and although he had no probate power in any event 
(R., 5, 6), ne\ertheless as Consul General, he admitted 
said paper writing to probate and record as a Will of both 
real and personal property, and issued letters testamentary 
thereunder to the said Dunning, only thirteen days after the 
tiling of the petition therefor—those very letters referring 
to decedent as “a citizen of the United States” (R., 14). 
Thereafter, without legal authority, defendant proceeded to 
administer upon the estate and attempted to make final dis¬ 
tribution thereof bv paying various sums to claimants in 
China under said alleged \\ ill, by having real estate con- 
\e\ed without any pretended authorization, even under said 
alleged Will, and by sending direct to plaintiff’s sister in 
Maine about $40,000; so that plaintiff was deprived of his 
entire one-fourth interest in said decedent’s estate (R 
15, 28). 

Even supposing said paper writing had been a Will, it 
was defendant’s legal Consular duty (in which duty he had 
teen specially and positively instructed by statute and by 
his own Consular RegulationC immediately after the de¬ 
cease of Henry H. Cunningham at Shanghai, “for the in¬ 
formation of the representatives of the deceased,” to “notify 
his death in one of the gazettes published in the Consulate, 
and also to the Secretary of State, that the same may be 
(might have been ) notified in the State in which the de¬ 
ceased belonged,” and also to send to the Secretary of State 
an inventory of deceased’s effects (R., 4). Defendant was 
actually and constructively advised that decedent had rela- 
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tives in Maine and in the District of Columbia, for said 
paper writing itself not only declared decedent to be “of 
Belfast , Maine, U. S. A..” but mentioned a sister and 
nephew residing in “Rockland, Maine, U. S. A.,’ and a 
brother and niece (plaintiff and daughter) “of W ashington, 
D. C., U. S. A.” (R., 7, 8). Yet defendant performed 
neither of these necessary acts theretofore particularly en¬ 
joined upon him, for after ordering a mere eight days' 
notice of death in local Shanghai papers having no circula¬ 
tion in the United States ( R., 12, 25), ( although, he, de¬ 
fendant, “had actual knowledge” that a person could not 
travel from Maine or the District of Columbia to China in 
less than about a month, even after receipt of news from 
Shanghai had reached those places, R., 24), defendant ad¬ 
mitted said alleged \\ ill to probate ten days after said eight 
davs’ notice was ordered, and three days later, or thirteen 
days after said notice, defendant attempted to qualify said 
Dunning as executor and issued pretended Letters Testa¬ 
mentary to him ( R., 12, 13, 14, 15, 25), and afterwards dis¬ 
sipated and distributed decedent’s said estate as he saw fit, 
to plaintiff’s loss. 

If said paper writing had been a Will, defendant’s duty 
still would have 1>een to transmit decedent’s estate to the 
Treasury of the United States, after payment of debts 
(which was not doncL unless T>unning, or some other per¬ 
son claiming under the Will “had duly and regularly quali¬ 
fied” thereunder “l>efore a court of proper and competent 
probate jurisdiction of decedent’s domicile in the United 
States” and then had presented his credentials to defendant 
and proven his right to have the estate turned over to him 
(R.. 6). Rut defendant turned said estate over to Dunning 
without any credentials, and Dunning never did qualify 
before a “court of proper and competent probate jurisdic¬ 
tion.” 





Defendant, whose only duty it was to conserve the estate, 
b\ collecting and transmitting the same through the proper 
channels to the United States, dissipated “a valuable part” 
thereof by transmitting to a Mrs. Green in Shanghai, "gra¬ 
tuitously and without any consideration passing therefor,” 
certain real estate at Shanghai valued at $5,000 and stand¬ 
ing in decedent’s name in the Land Records of the United 
States Consulate there (R., 22, 28). 

That the very "usage” obtaining in the Consular Service 
and State Department with reference to the estates of Amer¬ 
icans dying at Shanghai, the properly authenticated official 
records shows that from 1876 to 1906 said "usage” required 
that all Consuls General for Shanghai must transmit said es¬ 
tates to the Auditor of the State Department, "as is shown 
full\ and particularly by the list of all the entries and ac¬ 
counts of the estates of citizens of the United States who 
died in the Shanghai Consular district of China, sent by the 
United States Consuls General at Shanghai , China, received 
in the Office of the Auditor for the State and other Depart¬ 
ments and recorded in Book One ‘Estates of American Citi¬ 
zens,’ now on file in the Treasury Department,” which list 
has l>een duly certified as exact and " complete ” from 1876 

to iqo6 (R., 5), and this fact of "usage” has been admitted 
as true by defendant’s demurrer. 

Assignment of Error. 

The Court erred in sustaining defendant’s demurrer to 
plaintiff’s declaration, etc. 

Argument. 

As the facts are admitted, the question before this Court 
for determination is a plain one: Can the defendant as a 
Consul General of the United States and definitely, posi¬ 
tively and emphatically instructed by Statute and his own 
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Consular Regulations to do one thing, viz.: conserve the 
estates of Americans dying in Shanghai and transmit them 
through their proper channels to the United States, do law¬ 
fully any other thing with decedent Cunningham’s estate 
the being an American citizen sojourning in Shanghai at 
the time of his death), whereby plaintiff loses his proper 
share or interest therein, and then escape liability under his 
consular bond exacted from him for the express purpose of 
affording plaintiff protection against such usurped func¬ 
tions? 


Defendant had no pozecr to administer or distribute de¬ 
cedent C unningham s estate, zchether he died testate or 
intestate , and therefore breached his bond when lie usurped 
this pouer. 

The Supreme Court of the United States already has 
considered this question, and determined the same favorably 
to plaintiff’s contention. 

In Rocca vs. Thompson, 223 U. S., 317, 327 156 L. E. 
-U6, 457), where the question was as to the right of an 
Italian Consul General to administer the estate of an Italian 
citizen dying intestate in California, U. S. A., under the 
most-favored nation (Argentine) treaty clause which con¬ 
ferred upon consular officers of the respective countries, as 
to citizens dying intestate, the power “to intervene in the 
possession, administration, and judicial liquidation of the 
estate of the deceased, conformably with the laws of the 
country, for the benefit of the creditors and legal heirs’* 
(a power apparently much broader than that afforded this 
defendant bv either treaty or statute), it was held that the 
Consul had not the right to administer upon the decedent’s 
estate, and that no pozocr of "ad ministration” zcas conferred . 
the Court saying: 
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B ut these instructions (referring to the instructions 
. ^ ecretai *ies of State, as the same appeared for con¬ 
sideration in the record of the Lobrasciano case, em¬ 
phasizing the right and duty of consuls to administer 
upon the effects of citizens of the United States, dying 
in foreign lands) must be read in the light of the statute 
ot the United States, Section 1709, U. S. Comp. Stat. 
1901, p. 1179, which, while it recognizes the right of 
consuls and vice-consuls to take possession of the per¬ 
sonal estate left by any citizen of the United States 
who shall die within their consulates, leaving there no 
legal i epresentative, partner, or trustee, to inventory 
the same, and to collect debts, provides in the fifth 
paragraph of the section that if, at any time before the 
transmission to the United States Treasury of the bal¬ 
ance of the estate, the legal representative appears and 
demands his effects in the hands of the consul, they 
shall be delivered up, and he shall cease further pro- 
ceedings, and the duties imposed are where ‘the laws 
of the country permit.’ 

The consular regulations of the United States tersely 
express the duty of a consul as to the conservation of 
the property of deceased countrymen, and declare that 
he has no right, as consular officer, apart from the pro¬ 
visions of treaty, local iaw r or usage, to administer the 
estate, or, in that character, to aid any other person in 
so administering it, without judicial authorization 

The Court went on to state that “there is, of course, no 
Federal law of probate or of the administration of estates,” 
and goes so far as to question whether our Government even 
would have the power, by treaty, to arrange with foreign 
nations for the administration of estates, since “probate” is 
a matter for State and not National control. This we can 
very well see from the most cursory examination of the 
question: for even as the origin of our probate courts is 
traced back to the ecclesiastical courts of England (3 Bl. 
Comm., 95, 98) and had no existence at common law, so 












do we find all probate courts the creatures of statute (Mon- 
astes vs. Latlin, 6 Or., 119, 122), and as was said by Mr. 
Justice \\ hite, when speaking for the Supreme Court of the 
Lnited States in Callaghan vs. O’Brien, 199 U. S., 89, 110 
(50 L. E. 101, 111) : 

“ 1 hat, as the authority* to make wills is derived from 
the State, and the requirement of probate is but a regu¬ 
lation to make a will effective, matters of pure probate, 
in the strict sense of the words, are not within the juris¬ 
diction of courts of the United States.’’ 

In the recent case of Re D’Adamo, 212 N. Y., 2M, the 
powers and duties of consuls were fully considered. There 
the question was whether the Italian Consul at New York 
or the public administrator of that State was entitled to ad¬ 
minister the estate of an Italian subject dying at that place. 
The consul based his claims upon the provision of our 
Treaty with Argentine of 1853 (10 Stat. 1009), under the 
most-favored nation clause of our Treaty with Italy in 
1878 (20 Stat. 732), and it will lie observed that this is the 
same Treaty which yvas before the Supreme Court of the 
United States in Rocca vs. Thompson, 223 U. S., 317. 

So in this D’Adamo case, under a treaty much broader 
than our treaty with China, the Court, in denying to the 
consul any power of administration thereunder, said: 

“This construction is confirmed when we consider 
that it harmonizes the function of consuls under the 
treaty with the function of consuls under established 
international practice. What that practice is has been 
stated in decisions and confirmed in declaratory statutes 
and regulations. The functions of consuls is to pre¬ 
serve derelict estates. When their countrymen die in 
foreign lands it is their duty to step in and guard the 
stranded property from yvaste. * * * The cus- 




tody thus acquired is, however, provisional. Tt yields 
to the superior right of legally constituted representa- 
twes. If there are such representatives, a consuls 
unction is limited to one of co-operation and interven¬ 
tion. If there are no such representatives, it is his duty, 
so far as he is able, to administer the estate to the ex¬ 
tent of gathering it in and transmitting it to the juris¬ 
diction of the domicil. This much he should do, though 
the title of administrator l>e withheld from him. // 
the title were to he given him , its purpose presumably 
would be to authenticate his powers ( rather) than to 
enlarge the occasion of their exercise. 

The functions thus defined by usage herve been con¬ 
firmed by statutes and regulations declaratory of the 
existing practice. By Section 1709 of the United States 
Revised Statutes * * * it is provided,” 

It shall l>e the duty of consuls and vice-consuls, 
where the laws of the country permit: 

First. To take possession of the personal estate left 
by any citizen of the United States, other than seamen 
belonging to any vessel, who shall die within their con¬ 
sulate, leaving there no legal representative, partner in 
trade, or trustee by him appointed to take care of his 
effects. 

Second. To inventory the same with the assistance 
of two merchants of the United States, or, for want of 
them, of any others at their choice. 

Third. 1 o collect the debts due the deceased in the 
country where he died, and pay the debts due from his 
estate which he shall have there contracted. 

Fourth, lo sell at auction, after reasonable public 
notice, such part of the estate as shall be of a perishable 
nature, and such further part, if any, as shall be neces¬ 
sary for the payment of his debts, and, at the expiration 
of one year from his decease, the residue. 

Fifth. To transmit the balance of the estate to the 
Treasury of the United States, to be holden in trust for 
the legal claimant; except that if at any time before 
such transmission the legal representative of the de- 
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ceased shall appear and demand his effects in their 
hands, they shall deliver them up, being paid their fees, 
and shall cease their proceedings.” 

The Consular Regulations of 1896 (Section 409) pro¬ 
vides as follows: 

“A consular officer is bv the law of nations and by 
statute the provisional conservator of the property 
within his district belonging to his countrymen deceased 
therein. He has no right, as a consular officer, apart 
from the provisions of treaty, local law or usage, to 
administer on the estate, or in that character to aid any 
other person in so administering it, without judicial 
authorization. His duties are restricted to guarding 
and collecting the effects, and to transmitting them, to 
be disposed of pursuant to the law of the decedent s 
estate. 7 Ops. A tty. Gen. 274. It is, however, gener¬ 
ally conceded that a consular officer may intervene by 
way of observing the proceedings, and that he may lx? 
present on the making of the inventory.” 

• 

% 

And again and in reply to the insistent attempt to assert a 
right in a Consul General, under the broad language and 
apparent power of the Argentine Treaty, to administer and 
distribute decedent's estate, the Court further said: 

“We hold it to l>e incredible that there has been at¬ 
tached to the consular office a right that exceeds so 
greatly the occasion and the needs of the consular func¬ 
tion. Refore adopting a construction that will bring 
these consequences to pass, ive hare a right to expect a 
far plainer manifestation of the ft nil of the national 
government than any that has l>een afforded by the 
language now before us.” 

Even more recently the Supreme Court of Ohio (Pagatio 
vs. Cerri. 93 Ohio St., 345), when considering and reject- 



ing the right of an Italian Consul to administer, settle and 
(istnbute the property of a deceased countryman, said : 

“Now this is mere custixlianship,—preservation only, 
not administration. It can not approach in impor- 
tance to the matter of administration, settlement and 
distribution. It is temporary in its nature; implies the 
exercise of dominion only for the purpose of safe 
keeping. 

To the same effect, see, 9 R. C. L. on Diplomatic and 

Consular Officers, pages 158. 1.59; Moore’s Dig. Int. Law 
Vol. 5, page 123. 

It thus is clear that Congress, by specific and comprehen- 
si\e legislation, has carefully provided for the estates of 
Americans dying abroad and has defined and limited the 
power and duty of consuls with respect thereto. Such power 
has been restricted to “conservation,” and the right of pro¬ 
late, or administration and distribution, denied to consuls 
(Rocca vs. Thompson, supra). 

Section 409 of the Consular Regulations of 18%, how¬ 
ever. has sought to create three exceptions to this statutory 
prohibition, declaring that a consul has no probate power 
“apart from the provisions of treaty , local law or usage.” 
Putting aside, for the moment, the well grounded legal 
principle that no such regulation may avoid an express statu¬ 
tory prohibition, and assuming the validity or legal existence 
of the three enumerated exceptions, let us apply them, in the 
above order, to the facts in this case: 


fa) Treaty. Tn our treaty with China in force at the 
death of Henry H. Cunningham at Shanghai (Article 25. 
Treaty of 1844, Rec., 5), it is provided that: 
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“All question in regard to rights, whether of property 
or person, arising between citizens of the United States 
in China, shall !>e subject to the jurisdiction and regu¬ 
lated by the authorities of their own government; and 
all controversies occurring in China between citizens of 
the United States and the subjects of any other gov¬ 
ernment shall be regulated by the treaties existing be¬ 
tween the United States and such governments, respec¬ 
tively, without interference on the part of China. 

That this treaty conferred no power on defendant to ad¬ 
minister and distribute estates at Shanghai hardly could be 
seriously denied, especially in view of the decision of the 
Supreme Court of the United States in Rocca vs. Thompson, 
supra, where the court not only failed to find any such 
power in much broader treaty provisions, but questioned the 
authority of our hederal Government to even grant probate 
ixnver to consuls. 

The following language there used is most pertinent here. 
Said the Court: 

“It is further to l>e observed that treaties are the sub¬ 
ject of careful consideration before they are entered 
into, and arc drawn by persons competent to express 
their meaning, and to choose apt words in which to.em¬ 
body the purposes of the high contracting parties, 
and that, had it l>een the intention “to commit the ad¬ 
ministration of estates” to consuls, “it would hare bent 
7 'cry easy to hat'c declared that purpose in unmistcikabh 

terms.” 

Again, as was observed in the Rocca-Thompson case 
(supra), “There is, of course, no Federal law of probate or 
of the administration of estates,” and “Matters of pure pro¬ 
bate * * * arc n °l unthin the jurisdiction of courts 

of the United States” (O’Callaghan vs. O’Brien, 199 U. S., 





89, 110), so that, as already pointed out, even the authority 
of the National Government to attempt to regulate probate 
by treaty would be open to grave doubt. 

(b) Local Law. Obviously there can be no Chinese law 
as local law in this connection, since the very object of 
the above 1 reaty was to provide by extraterritoriality against 

* any such Pagan laws with the rights of 
American citizens. Defendant, however, seeks to create a 
local law as' to estates of Americans dying at Shanghai 
out of Section 4086, R. S. U. S., his contention being that 
the section extended to China the provisions of the common 
law, which in turn embraced the power to administer estates. 

Section 4086 R. S. is a part of Chapter 47, consisting of 
Sections 4062 to 4130, inclusive, and entitled “Foreign Rela¬ 
tions.’' A glance at this chapter reveals that it has nothing 
whatever to do with the estates of Americans dying abroad, 
but relates exclusively to criminal matters and disputes be¬ 
tween or involving Americans. Section 4086, together with 
the three preceding and five succeeding sections, is in the 
nature of a saving or blanket provision manifestly inserted 
to cover exigencies possibly overlooked by Congress and 
as to which no special or express provision had been made. 
The object of these sections is expressly declared by Section 
4083 to lie “to carry into effect the provisions of the treaties 
of the United States w ith China” and other countries. When 
Congress in 1860 passed this Section 4086 there already 
were inexistence the provisions of Sections 1709, 1710, and 
1711 R. S. U. S., which dating back to 1792 (April 14, 1792, 
c. 24, s. 2, p. 255), specifically and by express language ap¬ 
ply to and regulate the powers and duties of consuls as to 
the estates of Americans dying abroad. To say that Con¬ 
gress first enacted these special and comprehensive statu- 













tory provisions carefully covering this subject of estates and 
thus defining and limiting the powers aiul duties of consuls 
in relation thereto, and then, long afterwards, by a blanket 
section inserted in a chapter having nothing to do with the 
estates of deceased Americans, and without appropriate 
language expressive of any desire for change, sought to 
modify or enlarge those existing powers and duties, is as 
unwarranted a claim as can Ik* advanced, for such a con¬ 
tention violates every known rule of construction. 

Moreover, as already pointed out, our Treaty with China 
conferred no probate powers, and, as the object of Section 
4086 was to ‘ carry into effect the provisions of the treaties 
of the United States with China’’ (and other countries), 
even the strained for effect asked by defendant, could not 
give him any of the power he sought to usurp to himself 
in this case. 

It inevitably follows that there is no “local law” in China, 
a Pagan country, in the sense of the regulation, upon which 
defendant can rely in this case, even if we assume that a 
“local law” might form an exception to the statute. 

(c) Usage. Bv hi* demurrer, as already pointed out, de¬ 
fendant has admitted that plaintiff’s “list” (R.. 5) relating 
to “Estates of citizens of the United States who died in 
Shanghai consular district of China, sent by the United 
States Consul General at Shanghai, China, received in the 
office of the Auditor for the State and other Departments,” 
etc., is “exact” and “complete” from r8y6 to wo6, as al¬ 
leged by plaintiff, and shows the “usage” to have been for 
consuls at Shanghai to transmit said estates to Washington. 
Not having sought to attack this list and averment of fact, 
but admitting its complete correctness, anything to the con- 
trarv can not be considered bv this Court.” 


Notwithstanding this admission as to “usage,'’ however, 
defendant insists that Section 416 of the Consular Regula¬ 
tions of 1896 gave him the right to administer estates. He 
contends that this section and not Section 409 of said Reg¬ 
ulations applies to China, Siam, and other Pagan countries. 
Assuming, again, that a consul might have probate power 
under treaty, local law, or usage" (by virtue of provisions 
0 1 le Consular Regulations making those three exceptions 
to the statutory denial of such power), it is apparent that, 
as a Consular Regulation could not be classified as a “treaty” 
<>r “local law" in the sense of the statute or in any other 
sense, such Regulation could have force and effect, if any, 
only as a “ usage Obviously a Consular Regulation could 
in no event run counter to a statute, so that, even if the 
Regulation here relied upon by defendant had established a 
usage, it must have done so prior lo the enactment of 
Sections 1709, 1710, and 1711, R. S. U. S„ the general pro¬ 
visions of which sections date back to 1792 ; else we should 
have the anomalous situation wherein, after a positive statu¬ 
tory provision, a usage or custom might grow up (or be 
designedly fostered) which finally might destroy that very 
statute. In other words, the strange spectacle would bo pre¬ 
sented of a statute itself countenancing the very instrument 


viz.: usage or custom—whereby its own destruction might 
be effected. That no such purpose is to be imputed to the 
framers of the Consular Regulations of 1896 is evidenced by 
the fact that the language is not that a consul later “may 
acquire" probate power, but that at that time it teas declara¬ 
tory of the fact that he “has" no such power “apart from’’ 
treaty, heal law, or usaac. Possibly a consul might acquire 
probate power by treaty (though, as already indicated, the 
Supreme Court has intimated a contrary view in Rocca vs. 
Thompson, supra), but here, where there is the statute pre¬ 
scribing. defining and limiting the defendant’s consular 
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powers and duties (Sections 1709, 1710 and 1711, R. S. 
U. S., 1792) as likewise those of his predecessors in office, 
certain it is that there could be no after acquired “usage in 
this connection, especially when it is remembered that “no 
custom will be permitted to override a positive and salu¬ 
tary rule of public policy.’ Bradley vs. Davidson, 46 W. L. 
K., 114, 119, much less abrogate and destroy the very statute 
designed to guard against so doing. 

But said Section 416 ilocs not even attempt to confer pro¬ 
bate jurisdiction on consuls. W hat it does say is that “in 
China” * * * and other “non-Christian countries the 

property of decedents, 1x>th real and personal, is adminis¬ 
tered under the probate jurisdiction of the consular courts in 
those countries, zeithout interference in any respect by the 
local governments.” It is manifest that the object of this 
section was to bring to the notice of consuls the fact that in 
China and other Pagan countries extraterritoriality had been 
granted Americans bv treaty, and. therefore, in those conn- 
tries, there couid be no such “local law’ as was mentioned 
in Section 409, as already pointed out under sub-head (b) 
herein. 

In Section 1709 R. S. U. S., the “duties imposed (on con¬ 
suls) are where ‘the laws of the country permit.’ ” Rocca 
vs. Thompson, 223 U. S., 317. So, by way of advising con¬ 
suls that in China and other non-Christian countries the laws 
did “permit/* Section 416 in effect referred to the extrater¬ 
ritoriality provisions of treaties. WTiile the word “admin¬ 
istered*’ is used, it is clear that such use was in the special, 
narrow and restricted sense of the adjudged cases on the 
point. Thus in Rocca vs. Thompson, supra, the Court re¬ 
ferred to “early instructions of Secretaries of State empha¬ 
sizing the right and duty of consuls to administer” but 
added: “But these instructions must be read in the light of 
the statutes of the United States, Section 1709,’’ etc., and 




later spoke of the consul s duty as “to the conservation of 
the property of deceastd countrymen.” And in Re D'Adamo, 
212 £\. Y., 214, the Court spoke of the consuls duty to 
administer such estate "to the extent of gathering it in 
and transmitting it t^ the jurisdiction of the domicil. This 
much ne should do, though the title of administrator be with¬ 
held from him. If the title zee re to be given him, its purpose 
presumably would be to authenticate his powers than to en¬ 
large the occasion of their exercise ” After saying that “the 
1 unctions thus defined by usage" had been “confirmed” by 
Section 1709 R. S. U. S. t and the Consular Regulations of 
1896, the opinion continued: “We hold it to be incredible 
that there has been attachd to the consular office a right 
(of probate) that exceeds so greatly the occasion and the 
needs of the consular function," and that before adopting 
such a construction they would “hai>e a right to expect a far 
plainer manifestation of the will of the National Govern¬ 
ment." So, too, in Pagano vs. Cerri, 93 Ohio St., 345, the 
Court characterized a consul's power over the property of a 
deceased countryman as that of “mere custodianship,— 
preservation only,— not administration. It can not approach 
in importance to the matter of administration, settlement and 
distribution. It is temporary in its nature; implies the exer¬ 
cise of dominion only for the purpose of safe keeping!’ 

Moreover, that Consuls General of the United States have 
themselves recognized their lack of probate power, and that 
it has been their custom and usage to transmit to the Treas¬ 
ury Department the property and effects of Americans dying 
abroad, and that this same practice has likewise been ac¬ 
cepted by the State Department, is clearly evidenced bv the 
Act of March 3, 1911 (36 Stat. 1083. Ch. 223), amending 
said Section 1709, R. S., as follows: 












“Sixth. The Auditor for the State and other Dcpart- 
nients shall act as conservatoi cf such part of these es¬ 
tates as may be received at the Treasury, and for their 
protection the Secretary of the Treasury may order 
such eifects to he soM as may consist of jewelry or 
other articles which have heretofore or may hereafter 
be received at the Treasury, and pay the exjx*nses of 
such sale out of the proceeds, provided application for 
these effects shall not have been made by the legal claim¬ 
ant within two years at ter their receipt The Auditor 
is authorized to endorse all bills of exchange, promis¬ 
sory notes, and other evidences of indebtedness due to 
these estates, and to take such steps as may l>e necessary 
for their collection. The proceeds, together with such 
other moneys as may be collected by him, shall l>e de¬ 
posited into the Treasury in trust for the legal claimant, 
and l>e reported to the Secretary of State/' 

Having seen, then, that said defendant as Consul General 
acting judicially, or in any other manner, in Shanghai, pos¬ 
sessed no p-obate power and could not lawfully vest himself 
with any, not even by virtue of any “treaty, local law, or 
usage,"—assuming that in some circumstances a consul may 
have that power by reason of these three agencies, despite 
the prohibition of Sec. 1/09 R. S. U. S.—and as admittedly 
he exerciser! such power to the plaintiff’s loss, there is no es¬ 
cape from the conclusion that defendant breached the con¬ 
ditions of the bond here in suit, regardless of whether de¬ 
cedent Cunningham died testate or intestate and irrespective 
of all the other questions relating to said alleged Will, and 

“Where several breaches (of a bond) are assigned, 
and some of them are sufficiently certain and definite.. 
a demurrer to the entire complaint is properly 07 rr- 
rulcdr 

4 R. C. L., p. 66. Coleman vs. Pike Countv, 83 Ala., 
326. 
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! /us brings us to the consideration of whether, if defen¬ 
dant had possessed any such power to administer or dis¬ 
tribute decedent Cunningham's estate, his exercise thereof 

was unlawful, and thereby further caused the breach of his 
bond. 

Lct us ass ume, then, for the sole purpose of exploiting 
tins line of argument, that the defendant had the power to 
administer and distribute decedent Cunningham’s estate, al¬ 
though we have just seen to the contrary of this. 

Admittedly said paper writing produced by Dunning had 
but two witnesses, while the laws of Maine required three 
(iv., 9). If, therefore, decedent Cunningham was domiciled 
in Maine at his death, the paper writing could in no event 
operate as a valid W ill, so that it becomes material to deter¬ 
mine this question of domicil. 

I hat plaintiff is entitled to have this question of domicil 
re-opened and finally determined in this proceeding may not 
be doubted, for in Tilt vs. Kelsey, 207 U. S., 43, in comment¬ 
ing upon an adjudication of domicil by another court, the 
Supreme Court said: 

“Upon principle and authority, that adjudication, 
though essential to the assumption of jurisdiction to 
grant letters testamentary, was neither conclusive on 
the question of donnnl, nor even evidence of it in a 
collateral proceedin':. * * * On the contrary, it is 

open to the courts of any State , in the trial of a col¬ 
lateral issue, to determine, upon the evidence produced, 
the true domicil of the deceased.” 

The rule has been similarly stated by this Court in Mag- 
ruder vs. Drury, 37 App. D. C., 519, 540, and restated by the 
Supreme Court of the United States in the recent case of 
Baker vs. Baker, Eceles 8 z Co., 242 U. S., 394, 403, 404. 
That this Court must find that decedent Cunningham was 











domiciled in the State of Maine “upon the evidence pro¬ 
duced," viz.: the record in this case (Tilt vs. Kelsey, supra), 
is equally clear. In this hearing upon demurrer it thus is 
admitted, among other tilings, that decedent “always claimed 
and referred to" Belfast. Waldo County. Maine, “os his 
home and a he ays evidenced an intention of there returning 
that is, to the domicil of origin (R., 7, 26) ; that in said 
paper writing he declared that he was “of Belfast, Maine, 
t \ S. that said Dunning’s Petition for Probate and the 
pretended Letters Testamentary issued thereon referred to 
decedent as “a citizen of the Utviied States" (R., 7, 9, 11, 
14); and plaintiff’s declaration avers that decedent was 
“legally domiciled” in the State of Maine at his death” (R., 
7, 9. 21,24). W ith this in mind, let us examine the case of 
Ennis vs. Smith, 14 Mow. (U. S.), 400, 423 (14 L. F. 472. 
482, 483). There the issue involved the domicil of the 
Polish patriot Kosciusko, and so great was the weight given 
by the court to the declarations of the decedent, a Pole by 
birth, and sojourning in Switzerland at the time of his death, 
that France was his home, and such was the force accorded 
plaintiff’s averments as to domicil, that the court did not 
hesitate to find an acquired domicil in France. This case 
was finally determined by the Supreme Court of the United 
States on appeal from the General Term of the Supreme 
Court of the District of Columbia, and the well reasoned 
opinion is as controlling in its logic as it is by way of prece¬ 
dent. The question arose over the liability of certain sureties 
on administrators’ bonds given in the Kosciusko estate, and 
one of the principal questions was as to Kosciusko’s domicil. 
l>ecause, as the Court said (p. 425) : 


‘‘For several hundred years- upon the continent, and 
in England, from reported cases, for a hundred years, 
the rule has been, that personal property, in cases of in- 
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testacy, is to be distributed by the law of the domicil of 
the intestate at the time of his death. It has been uni¬ 
versal for so long a time that it may now be said to be a 
part of the jus gentium. Lord Thurlow speaks of it as 
such in the House of Lords, in the case of Bruce vs. 
Bruce. Erskine in his Institutes of the Law of Scot¬ 
land. B. 3, tit. 9, sec. 4, 644, says, this rule is founded 
on the laws of nations. He says, ‘When a Scotsman 
dies abroad sine animo re man nidi, the legal succession 
of his movable estate in Scotland must descend to his 
next of kin according to the law of Scotland; and where 
a foreigner dies in this country sine animo reman end i , 
the movables which he brought with him hither ought 
to be regulated, not by the law of the country in which 
they locally were, but that of the proprietors patria, or 
domicil whence he came, and whither he intends again 
to return. This rule is founded in the law of nations, 
and the reason of it is the same in both cases, that since 
all succession ab intestatio is grounded upon the pre¬ 
sumed will of the deceased, his estate ought to descend 
to him whom the law of his own country calls to the 
succession, as the person whom it presumes to be most 
favored bv the deceased.” 

n**. 

• 

It is to be noted that in the case at bar plaintiff does not 
ask this court to go as far as did the Supreme Court of the 
United States in this Ennis-Smith case, for here the declara¬ 
tions of decedent Cunningham and the averments of the 
plaintiff are to the effect that the decedent still clung to his 
domicil of origin, Maine, and that at some time in the future 
he intended to return to his birthplace; not that he sought to 
claim or acquire a domicil of choice in a foreign land, as 
it was necessary for the Court to find in the Ennis-Smith 
case. Again, in the case at bar, nlaintiflf has the additional 
aid of the legal presumption favoring a domicil of origin, 
as “one will more readily be presumed to intend returning 








to his earliest home than to a place of temporary abode.” 
Ennis vs. Smith, supra. 

In this same Ennis-Smith case, the Supreme Court, in 
commenting ujx>n decedent’s declarations and plaintiff’s 
averments as to domicil, said: 

“ I hey (declarations of decedents) have been re¬ 
ceived in the courts of France, in the courts of England, 
and in the courts of this country. * * * 

It places upon the defendants the burden of proving 
the intention, the complainants having show, and the 
del aidants having admitted, that he had prima facie o 
domicil in France. They have not done so. There is 
nothing in the record disproz'ing the averments of his 
domicil in France, and zee must, from his own declara¬ 
tions and other proofs in the record, receive it as a fact 
that he was domiciled there at the time of his death” 

No argument is deemed necessary to demonstrate that the 
above language of the Supreme Court applies squarely to the 
admitted facts of this case and fixes decedent Cunningham's 
domicil in Maine. From this it follows that the said paper 
w riting was void and of no force and effect, and being void, 
the said decedent Cunningham died intestate. 

It may lx remarked in passing, however, that had the fact 
of domicil not been as clear as just demonstrated, decedent 
Cunningham could in no event have acquired a domicil in 
Shanghai, even had he so intended or attempted. Having 
already seen that our treaty with China provided for extra- 
territoriality for Americans in that non-Christian and Pagan 
country, as a protection against barbarous and cruel punish¬ 
ments and customs naturally offensive to our ideas of hu¬ 
manity and right doing, we find Professor Moore saying 
in his Dig. of Int. Law, Vol. 3, page 815 : 






Citizens of the Lnited Slates residing in countries 
•\ iere they enjoy extraterritoriality, thus liznng more 
or less under the protection of their own government 
and being answerable to its laws, ( are generally held to 
retain their American domicil / Mr. Rives, Asst. Sec. 
of State, to Mr. Sewall, Cons. General at Apia, March 
6, 1888, S. Ex. Doc. 31, 50 Cong., 2 Sess. 34.” 

Sec also the celebrated and leading case upon this subject 
of Re Tootal’s Trust, 1883, Law Rep. 23, Ch. D., p. 525, 
which clearly points out the impossibility of a citizen of a 
Christian nation acquiring a Pagan domicil,—and this des¬ 
pite the fact that in that case the decedent went to Shanghai, 
remained there, and there intended to spend the rest of his 
life. 

Put, assuming that decedent Cunningham could have ac¬ 
quired a domicil at Shanghai in any sense of that word, it 
could have been nothing more than a ‘‘commercial domicil” 
for trading purposes. This was pointed out by Kent (1 
Kent’s Com. 80), who said: 


‘‘In Asia and Africa an immiscible character is kept 
up, and Europeans, trading under the protection of a 
factory, take their national character from the establish¬ 
ment under which they live and trade. This rule ap¬ 
plies to those parts of the zocrld from obzdous reasons 
of policy , because foreigners are not admitted there, as 
in Europe, ( and the western part of the world / into the 
general body and mass of the society of the nation, but 
they continue strangers and sojourners, not acquiring 
any national character, under the general sovereignty of 
the country.” 


If it should he suggested that, perchance, an American 
might waive this salutary protection against domicil in a 
Pagan land like China, let it he remembered that “it is not 
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within the power of the individual to barter away the right 
to protection inherent in the general public.” Adams Ex¬ 
press Co. vs. Berry & Whitmore Co., 35 App. D. C, 208, 
215. 

But even supposing that said paper writing had been a 
Will (which we have just seen was not the case under the 
laws of decedent Cunningham’s domicil of Maine), defen¬ 
dant would be in no better position here. A consul’s power 
over the estate of a deceased countryman leaving a legal 
representative or a W ill is carefully defined by the fifth para¬ 
graph of Section 17(*9, R. S. U. S., and by Section 1711, 
R. S. U. S. The language of Section 1711 is in part as 
follows: 


“When anv such citizen so dying appoints by any 
lawful testamentary disposition, any other person than 
such officer < consul) to take charge of and manage said 
property, it shall be the duty of the officer (consul), 
whenever requested by the person so appointed, to give 
his official aid in whatever way may l)e necessary to 
facilitate the proceedings of such person in the lawful 
execution of his trust.” 

In said fifth paragraph of Section 1709 R. S. the pro¬ 
vision is that “if at any time l^efore such transmission (to 
the 1 reasury of U. S.) the legal representative of the de¬ 
ceased shall appear and demand his effects in their hand they 
(consuls) shall deliver them tip,” etc. In commenting upon 
this provision the Supreme Court of the United States in 
Rocca vs. Thompson. 223 U. S., 317, 327, said: 

‘Section 1/09 R. S. * * *, while it recognizes 

the right of consuls and vice-consuls to take possession 
of the personal estate left by any citizen of the United 
States who shall die within their consulate leaving there 
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no legal representative, partner in trade, or trustee, to 
inventory the same, and to collect the debts, provides in 
the fifth paragraph of the section that if. at any time 
before the transmission to the United States T reasury 
of the balance of the estate, the legal representative shall 
appear and demand the effects in the hands of the con¬ 
sul, they shall be delivered up," etc. 

From this it necessarily follows,—the Supreme Court 
having carefully distinguished between the case of an Ameri¬ 
can dying in a foreign country and leaving “there” no legal 
1 epresentative (whose powers, as we have already seen, 
would be merely to "inventory” the estate, "collect the debts, 
and transmit the same to the United States Treasury), and 
the case where a personal representative should "appear” 
(obviously from without such foreign country and neces¬ 
sarily from some State of the United States) as such “le°-al 
representative” (having, of course, been appointed as such 
by the probate court of decedent’s State domicil),—that 
such court, and such court alone, has the power under the 
statute to appoint such “legal representative.” 

Then, too, the Consular Regulations clearly recognize this, 
for they warn a consul that he "has no right * * * to 

aid any other person in so administering it Testate) without 
judicial authorization.” 

As we have already seen, if a citizen of the United States 
has any right to make a Will, such right must be derived 
from the law of some State of the United States. “There is 
of course, no Federal law of probate or of the administra¬ 
tion of estates ” (Rocca vs. Thompson, 223 U. S., 317. 320), 
and "as the authority to make wills is derived from the 
State * * * matters of pure probate * * * are 

not nithin the jurisdiction of courts of the United States” 
(O’Callaghan vs. O’Brien, 199 U. S., 89, 110). So, that 
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if we could assume what is contrary to both the fact and law 
in this case, viz.: that decedent Cunningham was domiciled 
in China, it would result that Cunningham had no right to 
make a \\ ill in any event, l>ecause he remained an American 
citizen, no matter what his domicil, and inasmuch as he could 
not invoke the Chinese law as such American citizen to vali¬ 
date the paper writing he saw fit to make, a fortiorari nq 
l ederal law could be used, localise there was none to take, 
and consequently there was no source from whence decedent 
Cunningham could have derived his power to make a valid 
Will, save Maine, U. S. A.,—his domicil in fact and in law. 

Defendant, therefore, is upon the horns of a dilemma: if 
decedent was domiciled in Maine the attempt to make a Will 
was abortive for want of sufficient witnesses; if he was do¬ 
miciled in China he did not even have the right to make a 
Will—and in either alternative died intestate. 

But assuming, again, for the purpose of the argument, that 
decedent Cunningham left a Will naming Dunning as Ex¬ 
ecutor, who was to qualify Dunning and determine whether 
said Will was a “Icrcful testamentary disposition”? Ob¬ 
viously, from what already has just l>een said, Dunning 
could be so qualified only by a court of proper and competent 
probate jurisdiction in the United States. 

Was he? 

The record shows the defendant sought to qualify him, 
and not only that, but furthermore that he endeavored to 
qualify him with such unseemly haste as that there might be 
no chance for anyone interested in decedent’s estate ad¬ 
versely to the pretended Will to do anything more than 
protest after the estate had all been disposed of. 

This brings us to still another strange theory of defendant 
in attempted justification of his acts in this case. He says 
he was “acting judicially ” and not as consul—a sort of dual 
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personality, evidently deemed necessary to meet the exigen¬ 
cies of particular cases. His theory is that by acting as a 
judge, when exercising his powers and performing his duties 
m connection with the estates of decedent countrymen, he 
had greater powers than he would have had as consul in per¬ 
forming the same acts. This very contention argues defen¬ 
dant’s own appreciation of the fact that his consular powers 
Jjave him no such probate authority as he sought to exercise, 
but there are two fatal objections to his theory. In the first 
place, Congress, through Sections 1709, 1710, and 1711 
K. S.. having carefully, specifically and comprehensively 
provided for the estates of Americans dying abroad and hav¬ 
ing conferred powers and imposed duties in connection there¬ 
with upon consuls, such legislation is exclusive in that field, 
under well established principles of legal construction. So 
that defendant, :n any event, had only such powers over es¬ 
tates as those statutes gave him (Rocca vs. Thompson, 
supra), and it matters not what role he elected to assume 
when exercising those powers thus measured by statute. 
"The principle that the official acts of de facto judges are 
valid as against third persons can not be applied to an at¬ 
tempted exercise of judicial p nicer by an officer de jure who 
claims the right, to act by inrtue of his office, when in fact 
no such power is rested therein. And the acts of one as¬ 
suming to act as a judge of a court which never had any 
legal existence are inoperative because he is neither a de jure 
nor a de facto judgeA 23 Cyc., 620. In the second place, 
while he thus could have gained no powers outside the above 
statutes though it be assumed that he had the right to act 
“judicially” in exercising such statutory powers over estates 
of deceased countrymen, he did not possess even the right to 
act “judicially” in this connection. A consul, as such, has 
no judicial power. The Supreme Court of the United States 
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has pointed out that “for any judicial powers which may be 
rested in consuls accredited to any nation, zee must look to 
the express proz isions of the treaties entered into with that 
nation, and to the lazes of the States which the consuls rep¬ 
resent." Dianese vs. Hale, 01 U. S. t 13, 16. Our treaty 
provisions with China already have l^een fully considered 
herein and the fact made clear that no prolate power is em¬ 
braced within such provisions, so that the language of the 
Supreme Court in Ross vs. McIntyre, 140 U. S., 453, 4S0, 
when passing upon our very similar treaty with Japan, dis¬ 
poses of the defendant’s claim to judicial authority. “The 
consular court is a court of limited jurisdiction. It is un¬ 
doubtedly a court -of that character, limited by the treaty 
and the statutes passed to carry it into effect , and its juris¬ 
diction can not be extended beyond their legitimate mean¬ 
ing." And see 9 Op. Atty. Gen. 294. 

In this connection it may Ik* noted ihat during the year 
1906. or the year following the acts herein complained of. 
Congress passed an Act “Creating a United States Court 
for China and prescribing the jurisdiction thereof” (34 
Stat., 814). This Act provided that the court should sit at 
Shanghai, among other places in China, and should “have 
and exercise supervisory control oz'er the discharge by con¬ 
suls and vice-consuls of the duties prescribed by the lairs 
of the United States relating to the estates of decedents in 
China.” The wisdom of Congress in so doing may not be 
doubted in the light of this record. It is most significant 
that, in enumerating such “duties” of consuls to be so super¬ 
vised, this Act of 1906 is completelv silent as to any probate 
powers. Nor does any part of the Act allude to or attempt 
to confer such power. Such an attempt would have been 
vain, in anv event, for “matters of pure probate * * * 

are not within the jurisdiction of courts of the United 





States” (O'Callaghan vs. O'Brien, 199 U. S„ 89, 1101 
and there is “no Federal law of probate or of the adminis¬ 
tration of estates,” Rocca vs. Thompson, supra. 

Morover, the “duties prescribed by the laws of the United 
States relating to the estates of decedents in China,” as re¬ 
ferred to in the creation of this United States Court for 
China m the year 1906, were those specifically covered by 
Sections 1709, 1710 and 1711, R. S. U. S„ and Congress, 
■n the light of that Statute, knew that no strict probate 
( "ties were allowed to Consuls, whether acting judicially 
or otherwise, and furthermore saw to it that none such 
were granted even to the court especially designed to give 

jurisdiction to all necessary matters in Shanghai pertaining 
to Americans. 

Again reference is made to the case of Baker vs. Baker 

Lccles & Co., 242 U. S„ 394, 403, 404, 405, which sustains’ 

so many of the vital principles upon which plaintiff rests his 
case. 

Nowhere, then, either by Statute. Treaty, Consular 
Regulation, the law of Nations, or any other law, do we 
fmd the power vested in a Consul General of the United 
States, whether acting judicially as a court of the United 
States, or otherwise, to admit a will to probate and rec¬ 
ord and distribute the estate of any decedent dying with¬ 
in Ins ( onstdar District; and much the less had this de¬ 
fendant the power to admit the paper writing in ques¬ 
tion, void upon its face, to probate and record—without 
e\en attempting to notify those interested adversely 
that they might at least have had their day in court to 
contest its validity—and afterwards to distribute and 
dissipate the assets of said decedent’s estate in such a 
wav as that plaintiff was unlawfully deprived of his 
share or interest therein. 

Such usurped and illegal action on the part of defen¬ 
dant breached his bond, upon which plaintiff should re¬ 
cover the full amount thereof, viz.: $8,000, 
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Defendant’s Demurrer. 

Although most, if not all, of the grounds of this de¬ 
murrer have already been shown to he untenable, it may 
not be amiss to briefly dispose of them anew. 

Taking them up seriatim, we find: 

1. (a) The defendant had no judicial power to sit in 
probate at Shanghai, because he was a Federal officer, 
and whether acting as Consul General, or judicially, any 
office or court he presided over must necessarily have 
been Federal. As was said in the Rocca Case, 223 U. S., 
317. 327, “There is, of course, no f ederal law of probate 
or of the administration of estates”: and in the O'Cal¬ 
laghan v. O'Brien Case, 199 C. S., 89, 110, “Matters of 
pure probate * * * are not within the jurisdiction 

of courts of the United States.” 

()ne qualified to act as a Consul General with certain 
limited and prescribed duties, can not well usurp the 
high prerogatives and functions of a probate court (Su¬ 
perior Court), masquerade as that court, and then urge 
that the natural consequences of so doing are mere “inci¬ 
dents.” But call them what yo uplease, the result is the 
same, for by reason of what defendant unlawfully did, 
plaintiff was deprived of something over twelve thou¬ 
sand dollars, his distributive share in decedent Cunning¬ 
ham’s estate. 

(b) W e have already seen that our treaty with China 
conferred no probate power upon the defendant as Con¬ 
sul General, and the Court intimated very strongly in 
the Rocca Case, 223 U. S., 317, 327, that it could not. 
Moreover probate is State and not National matter, and de¬ 
fendant, of course, was a Federal and not a State officer. 
(Rocca v. Thompson, 223 U. S., 317, and O’Callaghan v. 
O’Brien, 199 U. S., 89, 110.) 

The Consular Regulations, Sec. 409, is directly pro- 






hibitive of any such power, while Sec. 416 could not run 
counter to the Statute, Secs. 1709, 1710, 1711, R. S. U. S., 
and certainly could not confer probate jurisdiction upon 
any court which before had none such. As a matter of 
fact, Sec. 416 simply emphasizes the fact that whatever 
is done under the direction of the Statute towards con¬ 
serving the estate shall be performed without “inter- 
ference in any respect by the local governments,” viz.: 
the Chinese Government, and the use of the language 
“administered under the probate jurisdiction of the con¬ 
sular courts refers only, and can refer only, to the use 
of that term in its narrower sense, that is, to collect, con¬ 
serve and transmit decedent’s estates to the United 
States (Rocca Case, 223 U. S., 317, and Baker v. Baker 
Eccles & Co., 242 U. S., 394). 

(c) As a niattei of law and fact, decedent Cunning¬ 
ham was at the time of his disease, as appears from the 
Declaration, domiciled in the State of Maine, U. S. A.; 
not only because the Declaration directly avers it as a 
fat t ( K., /, 26), which is admitted by defendant’s de¬ 
murrer, but because decedent himself admitted it when he 
stated in his alleged Will that he was “of Belfast, Maine, 

L . S. A., and residing in China, and the Kosciusko Case 

( Ennis v. Smith, 14 How., 400, 423) disposes of the 
question under this demurrer as a matter of law. 

(d) Defendant had no power to act judicially save in 
the limited and restricted sense of collecting, conserving 
and transmitting decedent’s estate to the United States 
foi pi oper distribution, and certainly could not exercise 
powers not given him by statute. In other words, de¬ 
fendant’s powers were measured by Secs. 1709, 1710 
and 1/11, R. S. U. S., and it could make no difference 


whether he sought to exercise them “judicially” or as 
Consul: they were but the same thing in any event. 





If decedent was domiciled at Shanghai and the defen¬ 
dant “correctly applied the law of the domicile,” what 
law was it that gave him the power to convey to Mrs. 
Green $5,000 worth of real property belonging in part 
to plaintiff? Was this gift made simply because he 
wanted to make it with plaintiff’s money, or thought he 
could make it safely and with impunity? Whatever the 
reason, he gave this much away out of decedent’s estate 
of his own volition. Whence did he derive his power? 
He did not get it from the alleged Will because there 
was no such direction given or sought to he given 
therein (R., 29). The statute certainly did not 

give him the right to juggle with other peoples’ money. 
From whence did he derive his power to distribute de¬ 
cedent’s estate even? lie did not apply, or seek to ap¬ 
ply, the law of the State of Maine, because that required 
three witnesses to make a Will valid, and the paper writ¬ 
ing in question had only two witnesses. The probate 
law of England, independent of Statute, required three 
witnesses, and he could gain nothing by invoking that. 
He hardly could apply Chinese law to an American citi¬ 
zen, or federal law to matters concerning the State of 
Maine. 

(e) This is not a collateral attack but a direct attack 
upon defendant's Consular bond. The bond was com¬ 
pelled (Sec. 1697, R. S. U. S.) for just such necessary 
protection, and being compelled, the statute likewise 
furnishes the direct remedy for breach. 

Even were it a collateral attack, the Supreme Court 
of the United States held in the Tilt v. Kelsey Case, 207 
U. S., 43, and Baker v. Baker, Eccles & Co., 242 U. S., 
394, 403, 404 and 405, that the same would be proper. 

2. This numbered ground of the demurrer says: The 
question of probate jurisdiction and domicile aforesaid has 
been settled in the sense contended for by the defendant by 
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(a) 

(b) 
State, 


The Consular Regulations, 

Instructions and practice of the Department of 


China an VT a e eClslons of consular courts in 
China and the United States Court for China, and 

of Maine ' V ' >y the Supreme J udicial Court 


All of which reads well from the defendant’s point of 
view, but like the bubble one pricks and bursts, so inspec¬ 
tion and analysis wrecks this whole superstructure, because 
the foundation is not sound. 

IO begin with, it will be noticed that the pleader has 
carefully refrained from mentioning the Statute which di¬ 
rect y controls this case, and which, as against all else, is the 
governing factor: for no regulation or decision can abrogate 
tie Statute. By the Statute (Sections 1709, 1710 and 1711, 

S , ) ’ " hlch clefines an(I regulates a consul’s duties' 
this defendant was restricted, as we have already seen, to 

t e co ecting of decedent Cunningham's estate and transmit¬ 
ting the same to the United States Treasury; while he was 
none the less bound to notify decedent’s death “that the 
same may be notified in the State to which the deceased be- 

onged, ’ etc.; none of which was done, whereby defendant 
breached his bond. 

(a) There are two sections of the Consular Regulations 
involved, 409 and 416; the one defining and restricting con¬ 
sular duties ,n accordance with the Statute “to guarding and 
collecting the effects’’ of a decedent and “transmitting them 
to the Lnited States”; the other, as’ follows: 


In non-Christian countries,—in China, Tapan, Ma¬ 
dagascar. Siam, Turkey, and other non-Christian coun¬ 
tries the property of decedents, both personal and real 
is administered under the probate jurisdiction of the 
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consular courts in those countries, without interference 
in any respect by the local governments,” 

evidently intended that whatever was to be done by the con¬ 
sul under the Statute, should be dene by him “without inter¬ 
ference in any respect” by the Chinese Government. 

This interpretation must be correct, for the Regulation 
could not run counter to the Statute, and, moreover, though 
the language of the Regulation is somewhat misleading, yet, 
nevertheless, when construed in the light of the Rocca case, 
223 U. S., 317, the O'Callaghan case. 199 U. S., 89, 110, 
and Baker vs. Baker, Eccles & Co., 242 U. S., 394, the true 
distinction l>etween technical probate, and the administra¬ 
tion of estates in conformity with Sections 1709, 1710 and 
1711, R. S. U. S., is at once apparent. 

But it is urged that Section 416 refers only to countries 
which are extraterritorial in character. 

The Supreme Court of the United States in the Eaton 
case. 169 U. S., 331 (decided February 28. 1898), where 
the question arose over certain compensation for a vice- 
consul in Siam ( a Pagan country exactly as is China, both 
countries having extraterritoriality under the Treaty), Mr. 
Justice White, in speaking for the Court, said: 

“Section 1709 of the Revised Statutes makes it the 
‘duty* of Consuls and Vice-Consuls to administer upon 
the personal estate left by any citizen of the United 
States who has died within their Consulate.” 

This Eaton case, then, determines that Section 416 of the 
Consular Regulations does not refer only to those countries 
where extraterritorial rights and privileges have been 
granted, and furthermore holds that as Section 1709 of the 
Revised Statutes applies to Pagan countries, the scope of the 
term “administer” is measured by the power conveyed to 
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Consuls by the Statute in question, and this power is only 
to collect, conserve and transmit the estates of decedents to 
the I reasury of the United States and to notify the death 

“that the same may be notified in the State to which the de¬ 
ceased belonged.” 

(1)) C ertainly the instructions and practice of the De¬ 
partment of State must run true to the Statute, and so far 
as “custom'* and “usage” pertaining to the practice of Con¬ 
suls General, is concerned, plaintiff's Declaration avers that 
the complete official list of estates of all persons dving in 
the Shanghai district f)etween July 7, 1876, and July 3, 
1906 ’ is on file in the office of the Auditor for the State and 
other Departments (thus showing the “custom,” “usage” 
and practice of Consuls General to be exactly what the 
Statute necessitated ) and said averment of fact is admitted 
to l>e true and correct by defendant’s demurrer; so that now 
nothing bv way of fact can be asserted to the contrary. 

(c) As to the repeated decisions of Consular Courts in 
China and the United States Court for China, let us glance 
at one or two of these. 

It is to be noted that the United States Court for China 
was not created until about a year after the Cunningham 
estate had been settled by the defendant, while the decisions 
referred to all run along in a string in an effort to sustain 
the defendant s position in this case,—each following case 
bottomed upon its predecessor as “precedent,” and each one 
striving to support the other. 

In the Roberts’ (August, 1907^ case it was held by Judge 
Wilfley that bv Treaty China intended to give to the United 
States complete jurisdiction over Americans resident in 
China, and over their property located in China. Then, 
ignoring entirely the specific directions en joined upon Con¬ 
suls by Sections 1709, 1710, 1711. R. S. U. S., the Court 
further holds that l)ecause there is no such law on the Statute 


Books as the aforementioned sections relating to China 
(Eaton case, supra, to the contrary notwithstanding; and 
that Congress having failed to extend to China specific tech¬ 
nical probate jurisdiction by Statute, yet impliedly enacted 
such legislation under Section 4086, R. S. U. S., when it 
said: “* * * jurisdiction in lx>th criminal, and civil mat¬ 

ters shall in all cases l>e exercised and enforced in conformity 
with the laws of the United States/’ etc. 

\\ hat laws of the United States? The laws as laid down 
in Sections 1709, 1710 and 1711, R. S. U. S., for if Congress 
had really wanted to extend such prolate jurisdiction power 
to Consuls,—most of them laymen without the slightest 
knowledge of law,-—would it not have been a very easy mat¬ 
ter to have so spoken (Rocca case, supra). Why the very 
law creating the United States Court for China (June 30, 
1906) shows that it was never intended that this Court 
should have any more than supervisory powers and duties 
to perform relating to the administration of decedents’ es¬ 
tates, just as defined to Consuls under Sections 1709, 1710 
and 1711, R. S. U. S. 

Besides which, were there any provisions made for the 
necessary machinery to operate a court of probate jurisdic¬ 
tion." None! No jury could have l>een empaneled to try 
out issues of fact in a caveat to a Will. Was plaintiff in 
this case to be deprived of his constitutional right of trial 
by jury by the usurpation of power that never existed? 

The Ecclesiastical Courts of England held jurisdiction of 
probate, not the Common Law, but under the one or the 
other, three witnesses were required to make valid a paper 
writing as the last Will and Testament of a decedent. 

The Winn case—opinion by Judge Thayer—rests squarely 
on the Roberts’ case. 

(d) Coming next to this Maine decision, we find it ut- 
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sS'l T?h as weI1 as overtumin s the Tootai ’ s 

in its .* i 5 "r L ' ' Chancer >- 664 ’ 23 Ch. D. 532), and 

be iHogieai"! Th ^ * Sl,U ’ reasonin S woul(1 be found to 
from th , He P r ° mt ° f wondermen ». if >t were not plain 
ro„ he reading of the opinion that the conclusion reached 

«as but a forced one. Then, too, this case is pivoted on the 
Won of domicil,” and finds that decedent Cunningham 

s : on ; ,c at r ghai ,x,th as a matter ° f ^ ^ «»* 

Ln« S,„« ta, di,«c,, y held , he > |n ^ 

- n-tli, 14 How., 402, 482, as more fully appears by refer- 
cnce to our treatment of “domicil,” pp. 21-26 of our brief. 

' “ ugh | he ^ alne c ase arose out of the same conduct on 

mind I t. T u nt 38 ^ imP ' eaded here ' the facts *■ 
ound by hat court have nothing to do with the facts in 

mitt IT 0 " ' r , hCre Plaintiff ’ S averments thereto are ad¬ 
mitted by defendant’s demurrer, and their truth and correct- 
ness can not lx* questioned. 

JET? th ! MainC C3Se has no Ending force upon 

• u t ther 113,1 as th,S CoUrt may find it is in har¬ 
mony wit the Statute here in force as considered and in¬ 
terpreted by the Supreme Court of the United States, and as 

the logic of the Maine court’s reasoning, entitles it to respect- 
ful consideration. 1 

Magruder vs. Drury, 37 App. D. C., 519; 

Baker vs. Baker. Eccles & Co., 24? U S 3Q4 
Tilt vs. Kelsey, 207 U. S„ 43. ’ 


In this case the Court first pointed out that “it is con¬ 
ceded that the decedent (Cunningham, the decedent here) 
had a domicil of origin in Waldo County,” Maine After 
a discussion of the facts, in their liearing upon the question 
whether decedent later had attempted to acquire a domicil 
o choice at Shanghai, the Court proceeded to consider 



whether, in any event, “an American under any circum¬ 
stances, whatever the facts,” could “acquire, as a matter of 
law, a domicil in the province of Shanghai, China, a place 
where by treaty, American law is substituted for the Chinese 
local laws.” 

Proceeding to the consideration of this question of law. 
which occupies the attention of the Court throughout the re¬ 
mainder of the opinion, the Court first quotes with approval 
from the opinion in In Ke Tootal’s Trust, 23 Ch. Div. 532, 
to the effect that the “treaty soil” of Shanghai, China, “is ex¬ 
empt from local laze" and “under the rule of foreign law." 
"This so-called foreign law, in the case of an American, of 
course would be American law. 

The Court then says, in effect, that in applying this for¬ 
eign or American law to the treaty soil of Shanghai, it is 
unnecessary to “inquire concerning the Acts of Congress" 
The entire opinion clearly is based upon the premise thus 
expressly laid down, so that, if the premise be false, it neces¬ 
sarily and inevitably follows that the opinion has no support, 
either in logic or law, and must 1>e disregarded. 

Now if American law is to extend to the treaty soil of 
Shanghai, as the Court has found to l>e the fact, that law 
must l>e the law of the United States, that is. Federal law , so 
far as such Federal law be found applicable to questions 
affecting Americans that arise upon such treaty soil; and 
the determination of any and all questions with which Fed¬ 
eral law is not competent to deal must 1>e referred to the law 
of the particular State of the United States where the 
American in question had his domicil—in this case the State 
of Maine, expressly found bv the Court to have l?een de¬ 
cedent’s domicil of origin. 

But there is no Federal law which could be applicable 
other than as the Congress of the United States has seen fit 
to enact it, and as we search the Statute books, the only Sta- 
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uue to be found on the question is the very one the Maine 
L J repudiates, viz.: Sections 1709, 1710 and 1711, R. S. 

o„t X bv 0t tJr<r edera ' ' a 7 CO " ,d be “PP'icable, because as pointed 
case Pi U S Pr 3 n i7 T'Ta ! he ,^ nited Stat « in the Rocca 

no^FederaHaw of jn-otete'or'of'the^administrattorf of e^tes ” 

i!ure a proh^ Urt ' ,C V a ; d in the °’ C *'N*an case, “matters of 
courts of the United Stated” " 0t W ' thm ** JUrisdiction of 
1 he learned Court, after stating that “local law” (that is 
nnese law ) did not extend over the treaty soil of Shanghai’ 
so as to alfect American citizens there sojourning (which 
was exactly what the Treaty provided), proceeded to uphold 
e alleged will upon the ground that under Chinese laze two 
attesting witnesses were sufficient. In other words, the 
Maine Court, after admitting that China and her laws had 
no jurisdiction over Americans upon the treaty soil of 
■ hangha. proceeded to make the American Consular Court 
at Shanghai the vehicle for enforcing the provisions of that 
\ trj Chinese law, the application of which Chinese law to 
Americans the Government of the United States sought to 
prevent by solemn treaty, as the Court itself found 

In reducing the Court's finding to the simplest'possible 
expression, we find it saying: 


(a) Chinese law is not to 1* applied to Americans 
localise the Treaty forbids. ’ 

(1>) American’law is to lie applied to the estates of 
decedent Americans, because the Treaty so ordains. 

(e) l>ut for the purpose of validating this Will of 
decedent Cunningham, which has only fwo witnesses. 
- mencan law. which requires three witnesses, will not 
be applied, but Chinese law will lie applied, and. this, 
notwithstanding Cunningham was admittedly an Amer¬ 
ican citizen at the time of his death, and as the record 



in the case at bar shows, was legally domiciled in Maine 
when he died. 

3. There was not any last Will and Testament of 
Ilenry C. Cunningham, for the paper writing designated 
as such by the defendant, was a mere nullity. 

Decedent's estate was distributed as defendant saw 
lit, it is true, but that the estate was “settled and admin¬ 
istered in accordance with the Constitution of the 
U nited States and the treaties and laws made in pursu¬ 
ance thereof, and the Consular Regulations and instruc¬ 
tions of the Department of State made in pursuance of 
said treaties and laws” is a rather strange averment in 
the light of this Record. Furthermore, an unlawful act 
in its inception, continues unlawful through to the end 
in its successive steps: and merely because that series 
of unlawful acts is finished and its purpose accomplished 
—which in this case undoubtedly was to prevent inter¬ 
ference from those adversely entitled with the scheme 
of distribution as contemplated—it should not now be 
urged “that all parties interested are bound and con¬ 
cluded thereby.” Why, forsooth, should this plaintiff 
be bound by defendant’s acts, when he had no “notice” 
as to what was going to be done, and consequently never 
had “his day in Court”? 

4. As to whether the defendant—acting as Consul 
General or “judicially”—is answerable here under his 
bond which required him to “truly and faithfully dis¬ 
charge the duties of his said office according to law * * * 
and truly and faithfully account for, pay over, and de¬ 
liver up all fees, moneys , goods , effects * * * and other 
property which shall come into his hands” and to “truly 
and faithfully perform all other duties” imposed upon 
him by law, is answered by the following: 
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It goes without saying that sureties on official 
bonds are liable for negligence or malfeasance of 
their principal in the performance of acts which are 
done oficii. Thus they are liable for the loss 

of official funds by their principal to the same ex¬ 
tent as is the principal. The bond providing usu¬ 
ally for the faithful discharge by the principal in the 
performance of a ministerial duty, which performance 
(,<)lS t-i* exercise of discretion . and where the 

duty u ,ii( h has not been faithfully discharged zoos 
owing to the person injured , such person way sue on 
the bond. ' (Italics ours.) 

29 Cyc. 1455. 

People vs. Smith, 123 Cal. 70. 

Asher vs. Cabell, 50 Fed. 818. 

Alexandria vs. Corse, 2 Cranch C. C., 363; 1 Fed. 

Cases No. 183. 

Harris vs. Hanson, 11 Me. 241. 

State vs. Chadwick, 10 Ore. 465. 

Norton vs. Kumpe, 121 Ala. 446. 

In the case at bar, plaintiffs right is even plainer than 
was that of the plaintiffs in the above cases, for here 
the hederal statutes (1697 R. S., as amended by Act of 
December 21, 1898, 30 Stat. 770), specifically gives him 
the right to sue on this bond; so that the statutes are 
but declaratory of the rule at common law. 

Defendant, therefore, had only such power over es¬ 
tates as the statutes gave him, and as the statutes gave 
him none, it is of no moment that he sought to exercise 
them under the role of a judge, or that he claims now 
he acted “judicially.” In other words, the statutes meas¬ 
ure his powers, whether he sought to exercise them 
“judicially,” or as consul. Moreover, as before 
pointed out, he did not even have the right to act 
judicially when dealing with estates and performing 
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his statutory duties, because a consular court could have 
only such added powers as might be conferred by treaty, 
but as we have already seen, our Treaty with China did 
not attempt to confer any probate powers upon the de¬ 
fendant. 

Hven if such an attempt had been made, it would have 
failed, because probate is a State and not a National 
matter, and defendant, of course, was a Federal and not 
a State officer. ( Rocca v. Thompson, 223 U. S., 317, and 
O’Callaghan v. O’Brien, 199 U. S., 89, 110.) 

In any event, a consular court is of “limited jurisdiction. 
It is undoubtedly a court of that character’ (Ross vs. 
McIntyre, 140 U. S., 453, 480) and even one properly 
sitting therein could not be considered a judge of a 
“superior” or “higher” court. 

“An officer, not a judge of a higher court, is * * * 
liable for every act in excess of jurisdiction. This 
is such a fundamental principle of the English law 
that there are few cases which directly discuss it. 
In the cases, which are legion applying the principle, 
the courts devote almost all their attention to an¬ 
swering the question, has there been an excess of 
jurisdiction, and, in case the answer is in the affirma¬ 
tive. they, as a matter of course and without argu¬ 
ment, hold the officer acting in excess of his juris¬ 
diction liable.” (Italics ours.) 

29 Cyc. 1441. 

Tracy vs. Swartwout, 10 Peters (U. S.) 80. 

Tattle vs. Barreme, 2 Cranch (U. S.) 170. 

Kelly vs. Bemis, 4 Grey (Mass.) 83. 

Valley vs. Tunnel Co., 178 Ill. A. 388. 

In Tracy vs. Swartwout, supra, the Supreme Court 
said: 



It would be a most dangerous principle to es¬ 
tablish, that the acts of a ministerial officer, when 
done in good faith , however injurious to private rights, 
and unsupported by law, should afford no ground 
for legal redress.” (Italics ours.) 

but, accepting for the moment defendant’s theory that 
he was a judge when dealing with estates, his liability 
stnl is clear upon another well established legal prin¬ 
ciple, for even 


a judge who, by virtue of his office, comes into 
possession of the estate of another and undertakes 
the administration and distribution thereof is ciznlly 
liable for any erroneous or corrupt disbursements 
therefrom.” 

23 Cvc. 571. 

Disbrow vs. Mills, 62 N. Y. 604. 

Wheeler vs. Barker, 51 Neb. 846. 

State vs. Lazarus, 39 La. Ann. 142. 

Brown vs. Rutledge, 92 S. E. (Ga.) 774. 

burthermore, defendant has no ground for asking this 
court, upon the admitted facts in the record, to acquit 
him of gross negligence. He was charged, among other 
things, with having transferred “gratuitously” to a Mrs. 
Green in China real property at Shanghai valued at 
$5,000, and standing in the name of the decedent Cun¬ 
ningham at his death. It is likewise to be noted in this 
connection, that this real estate did not pass under the 
paper writing alleged to be a will, and as these facts are 
all admitted by defendant’s demurrer, they are such as 
he must be held answerable for under the law. 

5. Sec. 1697, R. S. U. S. (amended by Act of Decem¬ 
ber 21, 1898, 30 Stat. 770), requires that every Consul 
General “before he receives his commission, or enters 





upon tlie duties of his office, shall give bond to the United 
States,” etc., and further provides that, “in case of a 
bieaeh of any such bond, any person thereby injured 
may institute in his own name and for his sole use a suit 
on said bond,” etc. 

Sec. 481 of our Code says: “Whenever a bond is exe¬ 
cuted to the United States by any * * * public officer, 
conditioned for the performance of certain duties, in the 
performance of which private persons are interested, any 
such person, aggrieved by a breach of such condition, 
shall be entitled to maintain an action thereon in his own 
name,” etc. 

Could anything well be plainer? 

Plaintiff, bv reason of the defendant usurping to him¬ 
self the functions of a probate court, although he, said 
defendant, knew that he had none such himself,—for he 
had the usage and practice of his predecessors to guide 
him, as well as Statute and Regulations; and further¬ 
more. said defendant, knowing full well that he was 
giving away and distributing plaintiff s property at plain¬ 
tiff s loss, is not in a position to sav plaintiff is not a “per¬ 
son injured” when said plaintiff has lost over $12,000 by 
defendant so doing. 

0. 1 his ground sounds so trivial as hardly to be worth 
the answering. Take the old squib case. The one who 
threw it first when lighted into the crowd, was not the 
one who threw it against the plaintiff and hurt him; vet 
the one who threw it first, brought about the final result 
by a chain of causative happenings; just as the defendant 
in this case, when he probated said alleged W ill and en¬ 
abled the so-called executor to dissipate plaintiff's money 
by giving it away and distributing the same to others, 
thereby put into effect such a chain of causative happen¬ 
ings as brought about plaintiff’s loss of over $12,000. 



If defendant had collected the assets, conserved them 

S, esT;:'' te ; l th , em t0 the Treasur y °f ‘he United 
; h,S <itU - v ' Plaintiff could easily have pro¬ 

tected himself and obtained what property belonged to 

Accordingly, in the light of this Record, and that of 

1 ked a ThatT rtin f P,aint, ' ff ' S COntentio "' * » earnestly 
1 ,hat tlle Jndpnent of the lower court sustaining 
the demurrer in this case he reversed. S 

George F. Curtis, 

Clinton Robb. 

Leonard J. Mather, 
Attorneys for Appellant. 


